
To stay connected with the San 

Diego community, Regan Furcolo 

is an active member on the 

board of directors of The Kelly 

McGinnis Memorial Foundation.  

The KMMF is a non-profit organ-

ization which supports and pro-

motes vocational 

programs in San 

Diego schools by 
holding fundraising 

events such as an 

annual golf tourna-

ment and a casino 

night.  Specifically, 

The KMMF is dedi-

cated to helping high 

school students 

learn vocational skills 

aimed towards be-

coming successful, 

responsible, and self-

sufficient young 

adults.  Last year 

alone, The KMMF 

awarded more than 

$10,000 in scholarships. 

  
Periodic Friday after hours firm-

wide gatherings outside the office 

bring camaraderie and offer at-

torneys, paralegals, and staff the 

opportunity to connect with 

each other on a personal level.  

This past summer, the firm host-

ed its annual summer picnic at 

Glorietta Bay on Coronado Is-

land as well as an afternoon trip 

to the Del Mar races.   
 

With connections like these, it is 

easy to see why at Walsh 

McKean Furcolo, our philosophy 

is simple: the only thing better 

than being able to provide high 

quality legal services to our cli-

ents is being able to do so in 

such a beautiful city.  

The attorneys that comprise 

Walsh McKean Furcolo make an 

effort to stay connected with the 

community surrounding them.  

For example, associates Katherine 

Paculba and Stephen Kerins are 

members of the Honorable J. 

Clifford Wal-

lace American 

Inn of Court, 
which has the 

mission of en-

couraging ex-

cellence, pro-

fessionalism and 

ethics in advo-

cacy.  Recently 

they gave a well

-received con-

tinuing legal 

education 

presentation to 

fellow members 

as part of the 

discourse the 

Inn promotes through monthly 

educational programs and dia-

logue with the Inn’s many litiga-

tors and judges. 
 

Partners John Walsh, Dinah 

McKean and Regan Furcolo have 

always been actively involved in 

San Diego Defense Lawyers 

(SDDL), which promotes excel-

lence and education among the 

defense bar and fundraising for 

worthy charities, throughout their 

careers.  Tom Kelleher, who 

became a partner earlier last year, 

attends SDDL functions and utiliz-

es SDDL’s membership e-mail 

database frequently for eliciting 

from, and providing information 

to, fellow members concerning 

various legal issues and topics of 

practical interest that arise.  Part-

ner Dinah McKean volunteers as 

a judge in SDDL’s Mock Trial 

Competition, which she highly 

recommends not only for ob-

serving fresh arguments but for 

gaining insights from a judicial 

perspective for improving our 

lawyering skills.  

 
The firm’s female attorneys are 

all active members of Lawyers 

Club of San Diego.  Associates 

Katherine Paculba and Lynn 

Trang also recently attended the  

California Minority Counsel Pro-

gram’s business conference in 

Los Angeles to foster connec-

tions with the program’s in-

house counsel members and 

California’s diverse legal commu-

nity.  Attorneys Chris Lea, Jim 

Derfler, Dinah McKean, Regan 

Furcolo, and Tom Kelleher also 

attended the annual West Coast 

Casualty Construction Defect 

Seminar in Anaheim, which not 

only provides seminars on new 

developments in the law, but 

camaraderie with peers in a non-

adversarial setting. 
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policy period.  Walsh McKean 

Furcolo’s investigation, however, 

revealed that a super-majority of 

the property damage occurred 

prior to the inception of the Ad-

miral policy.  Moreover, the Ad-

miral policy contained a pre-

existing damage endorsement that 

excluded coverage for property 

damage that commenced prior to 
the Admiral policy period.  Walsh 

McKean Furcolo retained the 

waterproofing expert hired by the 

general contractor in the underly-

ing action, who testified that all 

property damage related to the 

mutual-insured’s work com-

menced prior to the inception of 

the Admiral policy period.  The 

court granted Admiral’s summary 

adjudication motion that Admiral 

owed no duty to indemnify the 

mutual insured.  

Admiral Insurance Company v. Lexington Insurance Company 
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Los Angeles Superior Court – Favorable Result                                                              

Admiral sued Landmark for 

equitable contribution alleg-

ing Landmark owed a duty to 

defend and indemnify the 

mutual insured, and Land-

mark’s denial of coverage 

was wrongful.  Landmark 

alleged the mutual-insured’s 

work at the project that was 

the subject of the underlying 

action was ongoing when Land-

mark’s policy expired.  Walsh 

McKean Furcolo’s investigation, 

however, revealed that the 

mutual-insured’s work was 

completed at least 45 days 

prior to the lapse of Land-

mark’s policy, and a majority of 

Admiral Insurance Company v. Landmark American Insurance Company 
Los Angeles Superior Court—Favorable Result 

Lexington sued Admiral for 

equitable contribution alleging 

Lexington was entitled to reim-

bursement from Admiral for 

75% of the $1.25 million Lexing-

ton paid to indemnify the mutual 

insured (a waterproofing sub-

contractor).  Lexington con-

tended that a majority of the 

property damage sustained by a 

plaintiff luxury-apartment owner 

took place during the Admiral 
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Arch Insurance Company v. Lexington Insurance Company  

Los Angeles Superior Court -  Favorable Result 

the general contractor quali-

fied as an additional insured, 

since the Admiral endorse-

ment only provided additional

-insured coverage for ongoing 

operations (even though 

Lexington maintained that an 

unauthenticated endorsement 

issued by the insured’s agent 

conferred completed-

operations coverage), and there 

was no contractual requirement 

that the Admiral insured endorse 

the general contractor as an addi-

tional insured.  The court reject-

ed Lexington’s arguments that: 

(1) the general contractor’s sub-

contract with the Admiral in-

sured incorporated by reference 

provisions in the master contract 

that required subcontractors to 

endorse as an additional insured 

the general contractor; and (2) 

the additional-insured endorse-

ment issued by the insured’s 

agent without Admiral’s authori-

ty was invalid as a matter of 

law.  The court granted Admi-

ral’s summary judgment motion 

dismissing Lexington’s cross-

complaint. 

the property damage had oc-

curred before the end of the 

policy period.  In granting Ad-

miral’s motion for summary 

adjudication as to the duty to 

defend, the court rejected 

Landmark's argument that its 

duty to defend was not trig-

gered when Landmark actually 

received information of the po-

tential for coverage, but upon 

defense-counsel's tender which 

indicated the potential for cover-

age.  (Admiral and Landmark 

reached a settlement as to the 

duty to indemnify prior to Admi-

ral's motion for summary adjudi-

cation.) 

Lexington sued Admiral on a 

cross-complaint for equitable 

contribution alleging Lexing-

ton was entitled to reim-

bursement from Admiral for 

defense fees and costs in-

curred by Lexington in de-

fending the general contrac-

tor in an underlying ac-

tion.  Admiral disclaimed that 

Jeld-Wen v. Action Iron Works, et al. 
San Diego Superior Court - Summary Judgment Granted 

San Diego Superior Court Judge 

Ronald L. Styn held that Jeld-

Wen was not entitled to any 

indemnity or contribution from 

Walsh McKean Furcolo’s client, 

Pacific Coast Roofing Corpora-

tion, in a claim for over $4.5 

million in defense fees and costs 

paid by Jeld-Wen as part of a 

judgment in an underlying con-

struction defect action.  Walsh 

McKean Furcolo attorney Chris-

topher Lea successfully brought a 

motion for summary judgment as 

to Jeld-Wen’s claims for indemni-

ty, contribution, and declaratory 

relief.  Walsh McKean Furcolo 

also successfully obtained a sub-

stantial attorneys’ fees award 

against Jeld-Wen under Code of 

Civil Procedure section 

1038.  The Fourth District 

Court of Appeal upheld the 

summary judgment ruling and 

fee award.  The California Su-

preme Court denied Jeld-Wen’s 

petition for review.   

 

Chris Lea, Associate 

James T. Derfler,              

Associate 

California Court of Appeal - Summary Judgment Upheld 



 

remote area in California’s Mojave 

Desert.  The extensive roofing sys-

tem involved an insulation board 

and TPO membrane installation 

above a metal roof deck.  After the 

building went operational, an epi-

sode ensued in which the TPO roof 

membrane lifted or billowed up 

from the underlying roof insulation 

to which it was chemically adhered 
on a substantial section of the build-

ing. The competing theories of cau-

sation were that the adhesive used 

was improperly applied or used by 

our roofing contractor, or that the 

Navy’s operation of its internal air 

pressure control system had led to 

an environment with significant 

positive internal air pressure.  Fo-

rensic examination by Walsh 

McKean Furcolo, its client and ex-

pert team was further complicated 

due to lack of access to the interior 

of the structure caused by security 

clearance issues.  The general 

contractor and manufacturer 

determined that they would pro-

vide a repair or re-roof of the 

structure, focus blame on the 

roofing contractor, and sue the 

roofing contractor for all damag-

es, fees and costs incurred pursu-

ant to indemnity agreements and 

warranties.  John Walsh of Walsh 
McKean Furcolo was retained at 

this stage of the proceedings to 

evaluate the potential for a pre-

suit negotiated solution or to 

defend the suit once filed, while 

Tom Kelleher of the firm pursued 

efforts to secure FOIA infor-

mation, coverage with the client’s 

builder’s risk carrier and access 

to the building for purposes of 

destructive or other test-

ing.  Through aggressive investiga-

tion of the facts, contracts and 

warranties at issue, coupled with 

In re: Department of the Navy Weapons and Armament Technology Center 
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Plaintiff sued a Chrysler deal-

ership represented by Tom 

Kelleher and Katherine 

Paculba of Walsh McKean 

Furcolo alleging causes of 

action under the Song-

Beverly Warranty Act and 

Magnuson-Moss Warranty 

Act for breach of express 

and implied warranties.  The 

firm promptly tendered the 

lawsuit to Chrysler following 

its investigation and pressed 

it to fully defend and indem-

nify the dealership based on 

the circumstances involved 

with the vehicle and the subject  

claims impacting manufacturing 

issues.  Pursuant to additional 

follow up on its tender to 

Chrysler, Walsh McKean Fur-

colo not only convinced Chrys-

ler it was obligated to defend 

and indemnify the dealership 

based on the nature of plain-

tiff’s claims, but that Chrysler 

was responsible for reimburse-

ment of certain of the firm’s 

fees and costs. 

Alexander v. Chrysler Group, LLC, et al. 

San Diego Superior Court—Favorable Result 

Walsh McKean Furcolo’s 

client was the roofing con-

tractor for construction of a 

high-tech lab and administra-

tive office building at the     

U. S. Naval Air Station in 

China Lake, California, a 

Thomas Kelleher,  
Partner 

Katherine Paculba,     

Associate 

John Walsh, Partner 

close work with the client, 

expert team and liability 

insurer, Walsh McKean 

Furcolo was able to negoti-

ate a solution by which the 

manufacturer agreed to 

provide a warranty-based 

repair that its consultant 

designed, our client was 

retained as the roofing 

contractor and paid well 

into six figures to imple-

ment the repair, and our 

client roofing contractor 

was released by the general 

contractor and manufac-

turer, as well as the archi-

tect and subcontractor 

who had installed the 

HVAC system.   

WALSH MCKEAN FURCOLO LLP 

Pre-Litigation - Favorable Result 

SUCCESSFUL OUTCOMES WITHIN OUR FIRM 

Walsh McKean Furcolo LLP fully recognizes that these successes, as with every good outcome, are the result of close teamwork 

with the claims representatives and clients who work with us every step of the way.  We thank them for the confidence they 

have in us and we look forward to the opportunity to be of service in the future. 
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The third significant change 

of SB 474 adds a new code 

section that makes “void and 

unenforceable” any subcon-

tractor obligations under 

“any construction contract 

and amendments thereto 

entered into on or after Janu-

ary 1, 2013, that purport to 

insure or indemnify, including 

the cost to defend, a general 

contractor, construction 

manager, or other subcon-

tractor,… to the extent the 

claims arise out of, pertain to, 

or relate to the active negli-

gence …of that general con-

tractor, construction manag-

er, or other subcontractor, 

or their other agents, other 

servants, or other independ-

ent contactors” who are re-

sponsible to them.  Civil Code 

§ 2782.05 (a).   

 
Included along with other 

changes is that indemnifica-

tion by a subcontractor is 

expressly prohibited by stat-

ute “to the extent the claims 

do not arise out of the scope 

of work of the subcontractor 

pursuant to the construction 

contract.”  Civil Code 

§ 2782.05 (a).  Furthermore, 

the new statute provides that 

insurance carrier rights are 

not affected under the hold-

ings of Presley Homes, Inc. v. 

American States Insurance 

(2001) 90 Cal.App.4th 571 

and Buss v. Superior Court 

(1997) 16 Cal.4th 35.  Civil 

Code § 2782.05 (a).  Among 

the numerous exceptions to 

the application of this new 

statute are “[c]ontracts for 

residential construction that 

are subject” to Civil Code §§ 

895-945.5 governing 

fects in design furnished" by 

such party. Civil Code § 2782

(a).  Now, an indemnitee’s 

active negligence is included 

among the prohibitions. 

 
The first significant change 

concerns public contracts.  

Pursuant to SB 474, a new 

subsection is added to an 

existing statute for public 

contracts entered into on 

or after January 1, 2013.  It 

expressly prohibits (absent 

enumerated exceptions) the 

imposition of liability for a 

public agency’s active negli-

gence upon "any contractor, 

subcontractor, or supplier 

of goods or services." Civil 

Code § 2782 (b)(2). This 

prohibition had previously 

expressly applied only to 

contractors.  Civil Code 

§ 2782 (b)(1). 

 

The second significant 

change of SB 474 concerns 

certain private contracts 

entered into on or after 

January 1, 2013 pursuant to 

a new subsection.  It ex-

pressly prohibits (absent 

enumerated exceptions) the 

imposition of liability for the 

active negligence of a pri-

vate property owner (so 

long as the owner is not 

acting as contractor or ma-

terial/equipment supplier to 

the work) upon "any con-

tractor, subcontractor, or 

supplier of goods or ser-

vices." Civil Code § 2782 (c)

(1).  One exception applies 

to “a homeowner perform-

ing a home improvement 

project on his or her own 

single-family dwelling.”  Civil 

Code § 2782 (c)(3).   

California SB 474: Changes to Construction-Related Contractual Indemnity 

and Defense Obligations  

California SB 474 was 

signed by the governor 

on October 9, 2011.  

Generally speaking, for 

certain construction con-

tracts and amendments 

entered into on or after 

January 1, 2013, there 

will be three significant 

changes to a subcontrac-

tor’s defense and indem-

nity obligations towards 

general contractors, con-

struction managers, other 

subcontractors, and/or 

certain property owners.   

Each of these changes 

essentially expressly codi-

fies that subcontractors 

cannot be obligated to 

provide indemnity for 

another's “active” negli-

gence, whether for cer-

tain public or certain pri-

vate contracts. Subject to 

certain exceptions, Cali-

fornia law has for some 

time prohibited an in-

demnitee from obtaining 

indemnity for its own 

sole negligence or willful 

misconduct or "for de-
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Recent Developments in California Law 

Thomas Kelleher,  
Partner 

“requirements for actions 

for construction defects,” 

certain direct contracts 

with public agencies, cer-

tain direct contracts with 

private property owners 

(per previously refer-

enced Civil Code § 2782 

(c)), “[a]ny wrap-up insur-

ance policy or program,” 

contractual provisions 

that require the purchase 

of certain insurance and/

or additional insured en-

dorsements, and con-

tracts with design profes-

sionals. Civil Code 

§ 2782.05 (b).  Moreover, 

this new section also sets 

forth how a subcontrac-

tor’s defense obligation is 

satisfied, and conditionally 

allows for parties to mu-

tually agree as “to the 

timing or immediacy of 

the defense and provi-

sions for reimbursement 

of defense fees and 

costs.”  Civil Code 

§ 2782.05 (e).   

 
In sum, the express intent 

of SB 474 is to “ensure 

that every construction 

business in the state is 

responsible for losses 

that it, as a business, may 

cause.”  Among the ef-

fects of SB 474 is its im-

pact on risk allocation 

between contracting par-

ties, especially once    

construction-related 

claims or litigation arise 

which potentially impli-

cate contractual defense 

and indemnity obligations. 

WALSH MCKEAN FURCOLO LLP 



Oglio Entertainment Group, Inc. v. Hartford Cas. Ins. Co.  

injury” as injury arising out 

of “[c]opying, in your 

‘advertisement,’ a person’s 

or organization’s 

‘advertising idea’ or style of 

‘advertisement.’” Oglio, 200 

Cal. App.4th at 582.      

“Advertisement” was in 

turn defined in part as “the 

widespread public dissemi-

nation of information or 

images that has the purpose 

of inducing the sale of 

goods, products or services 

through” various enumerat-

ed media, but the definition 

of “advertisement” did not 

include “the design, printed 

material, or any images or 

information contained in or 

on the packaging or labeling 

of any goods or prod-

ucts…” Id. at 582-83. Final-

ly, “advertising idea” was 

defined as “any idea for an 

‘advertisement.’”  Id. at 583.  

 
 Ultimately, the Court of 

Appeal concluded that, not-

withstanding the plaintiff’s 

assertions that the insured 

sought out other recording 

artists to record songs in 

the plaintiff’s style in an 

attempt to capitalize on his 

success, the plaintiff did not 

allege that the insured had 

copied, in an 

“advertisement,” the plain-

tiff’s “advertising idea” or 

“style of advertisement” as 

required by the policy. Ra-

ther, at best, the plaintiff 

sured could not obtain a 

modification, the plaintiff 

was released from his con-

tract and the insured signed 

a similar musical act to trade 

on the plaintiff’s good will. 

The plaintiff’s operative 

complaint against the in-

sured alleged causes of ac-

tion for breach of contract; 

violation of the plaintiff’s 

right of publicity; intentional 

interference with prospec-

tive economic advantage; 

and breach of the covenant 

of good faith and fair dealing. 

 
 Following the insured’s ten-

der of the underlying action, 

the insurer denied coverage 

and any duty to defend on 

the grounds that its policy’s 

“personal and advertising 

injury” coverage was not 

potentially implicated and 

that, in any event, various 

exclusions would apply to 

remove the matter from 

coverage. The policy’s com-

prehensive intellectual prop-

erty exclusion was among 

those the insurer relied up-

on in its argument. The 

Court of Appeal, however, 

did not reach the policy’s 

exclusions before concluding 

that no coverage was availa-

ble for the underlying plain-

tiff’s lawsuit. 

 
 The Oglio court’s analysis 

turned on the Hartford poli-

cy’s definition of “advertising 
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had alleged that the insured 

sought out artists to copy 

the plaintiff’s product and 

later sold a competing prod-

uct, injuring the plaintiff’s 

sales and the value of his 

professional name. Oglio, 

200 Cal.App.4th at 584. The 

court thus concluded that 

the plaintiff’s lawsuit did not 

raise the potential for cov-

erage under the Hartford 

policy’s “advertising injury” 

provision. Id. The court did 

observe, however, that the 

result may have been differ-

ent under earlier policy lan-

guage providing coverage 

for “misappropriation of 

advertising ideas or style of 

doing business,” where 

“advertising” was not de-

fined. Id. at 584 n. 7. There-

fore, notwithstanding the 

outcome, an insurer should 

take from the Oglio case that 

a claim for interference with 

prospective economic ad-

vantage presented as a con-

tract-based business dispute 

may nonetheless give rise to 

the potential for advertising 

injury coverage, particularly 

under older versions of the 

CGL coverage form afford-

ing coverage for 

“misappropriation of adver-

tising ideas.” 

Stephen Kerins,  
Associate 

In a recent decision, the Cal-

ifornia Court of Appeal clari-

fied the interpretation of a 

frequently invoked element 

of the definition of “personal 

and advertising injury” often 

afforded as part of a busi-

ness’ standard CGL cover-

age. In Oglio Entertainment 

Group, Inc. v. Hartford Cas. 

Ins. Co. 200 Cal.App.4th 573 

(2011), the Court of Appeal 

for the Second District con-

sidered an insurer’s denial of 

“advertising injury” coverage 

to a lawsuit alleging that the 

insured, an independent mu-

sic label, had breached its 

contract with the underlying 

plaintiff following the plain-

tiff’s refusal to consent to a 

contract modification after 

his initial album had achieved 

some success. The plaintiff 

alleged that when the in-

200 Cal. App.4th 573 (2011) 
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