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Plaintiff was a habitual metha-

done user who sought metha-

done maintenance treatment 

from the defendant’s metha-

done clinic. In addition to 

methadone, plaintiff had a 

long history of taking benzodi-

azepines in combination with 

methadone. After receiving 

her daily dose of methadone, 

plaintiff lost control of the 

vehicle she was driving and hit 

and killed a single mother of 

two.  She was arrested, 

charged, and ultimately pled 

guilty to gross vehicular man-

slaughter while intoxicated. 

While incarcerated, plaintiff 

that shortly after the acci-

dent, plaintiff had only one-

half the average peak blood 

level for chronic methadone 

m a i n t e n an ce  p a t i e n t s 

(indicating a proper dose), 

yet her Valium and Unisom 

levels were substantially ele-

vated. The MSJ also argued 

plaintiff’s claim was barred by 

the one-year statute of limita-

tions applicable to medical 

negligence actions. Plaintiff 

did not oppose the motion, 

and her counsel filed a dis-

missal with prejudice.    

brought a civil action for pro-

fessional negligence against the 

defendant methadone clinic 

alleging that: 1) the accident 

was caused when plaintiff faint-

ed while driving; (2) plaintiff 

fainted due to receiving an 

excessive dose of methadone 

on the morning of the acci-

dent; (3) plaintiff received an 

excessive dose of methadone 

given her weight and the other 

medications that she contend-

ed the clinic knew she was 

consuming; and (4) that the 

d e f en d an t ’ s  em p l o ye e s 

watched plaintiff drive her ve-

hicle away from the clinic 

knowing that she received an 

excessive dose of methadone. 

 
Walsh McKean Furcolo attor-

neys Chris Lea and Regan Fur-

colo brought a Motion for 

Summary Judgment arguing 

that the defendant acted ap-

propriately in its determination 

of plaintiff’s dose, in its admin-

istration of methadone to 

plaintiff on the morning of the 

accident, and in the warnings 

provided to plaintiff with re-

spect to her consumption of 

other medications in combina-

tion with the use of metha-

done. The motion was also 

supported by expert declara-

tions from a standard of care 

expert and the County of San 

Diego Toxicologist showing 

Chris Lea,  

Associate 
Regan Furcolo,  

Partner 

Medical Negligence Success for Defense 
San Diego Superior Court  - Favorable Result 
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Exposure to Insured’s Harmful Products Not “Bodily Injury” Under CGL Policy: 

Product liability cover-

age is often provided 

to product manufactur-

ers by way of  Com-

mercial General Liabil-

ity (“CGL”) policies 

covering liability for 

“bodily injury” or 

“property damage” 

resulting from defec-

tive goods or products 

manufactured, sold, or 

distributed by the in-

sured.  “Bodily injury” 

is typically defined as 

“bodily injury, sickness 

or disease sustained by 

a person, including 

death resulting from 

any of these at any 

time.”  Insurers and 

insureds should be 

aware that third-party 

lawsuits alleging that 

the insured’s product is 

harmful, without alleg-

ing that someone actu-

ally suffered bodily inju-

ry as a result of expo-

sure to the product, 

will not typically trigger 

the insurer’s duty to 

defend. 

 
For example, in Ulta 

Salon Cosmetics & Fra-

grances, Inc. v. Travelers 

Property Casualty of 

A m e r i c a ,  1 9 7 

Cal.App.4th 424 (2011), 

the plaintiff sued numer-

ous manufacturers, dis-

tributors and sellers of 

nail products, including 

Ulta, alleging that their 

nail products contain 

DBP and that the State 

of California had official-

ly listed DBP as a chem-

ical known to cause 

reproductive toxicity.  

The complaint con-

tained one cause of ac-

tion for violation of 

Proposition 65, also 

known as the California 

Safe Drinking Water 

and Toxic Enforcement 

Act (California Health & 

Safety Code § 25249.5, et 

seq.).  On behalf of her-

self as well as the gen-

eral public, the com-

plaint sought penalties 

of $2,500 per day for 

each individual exposed 

to DBP and an injunc-

tion barring defendants 

from offering their nail 

products for sale with-

out disclosing the pres-

ence of DBP.  Ulta re-

quested a defense and 

indemnity in the suit 

from its CGL insurer, 

Travelers.  Travelers 

denied coverage be-

cause the policy only 

afforded coverage for 

sums Ulta became legal-

ly obligated to pay as 

damages because of 

bodily injury or proper-

ty damage and the com-

plaint did not allege ei-

ther.    

 
California’s Second Dis-

trict Court of Appeal 

agreed that Travelers 

had no duty to defend 

Ulta because the plaintiff 

did not claim she suf-

fered any injury due to 

exposure to Ulta’s nail 

products.  In response 

to Ulta’s contention that 

DBP could absorb into 

the body through the 

fingernails and toenails 

or through inhalation, 

the Court found that 

“mere exposure to a 

chemical that may cause 

cancer, birth defects, or 

other reproductive 

harm, is not the same as 

suffering bodily injury as 

a consequence of such 

exposure.” (Id. at 434.)

In response to Ulta’s 

argument that the plain-

tiff could amend the 

complaint to allege bodi-

ly injuries, the Court 

said: “[a]n insured may 

not trigger the duty to 

defend by speculating 

about …ways in which 

the third party claimant 

might amend its com-

plaint at some future 

 

Laura Stewart,  
Associate 

date.”  (Id. at 433, quot-

ing Hurley Construction 

Co. v. State Farm Fire & 

C a s u a l t y  C o .  1 0 

Cal.App.4th 533, 538 

(1992) and Gunderson v. 

Fire Ins. Exchange, 37 

Cal.App.4th 1106, 1114 

(1995).) 

 
The result may be the 

same when the third-

party lawsuit against the 

insured product manu-

facturer is pled as a class 

action.  In such cases, 

the plaintiffs’ claims for 

individualized bodily inju-

ries as a result of ingest-

ing or otherwise being 

exposed to the product 

would defeat the class 

action: “because person-

al injuries vary from indi-

vidual to individual, they 

are rarely certified as 

class action because they 

lack the requisite 

‘commonality.’”  (Low v. 

Golden Eagle Ins. Co., 99 

Cal.App.4th 109, 112 fn 

4, (2002) quoting Jolly v. 

Eli Lilly & Co.,  44 Cal.3d 

1103, 1123 (1998).)  To 

say that an insurer has a 

duty to defend in these 

circumstances because 

there is a possibility that 

the plaintiffs might 

amend the complaint and 

eliminate the class action 

allegations would be to 

speculate about unpled 

causes of action.  (Id. at 

114.) 
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Lessons from the California Court of Appeal’s Decision in Ulta Salon v. Travelers 



 

 

Bank of America v. Superior Court (Pacific City Bank) (2013) 212 Cal.App.4th 1076 

 

In granting a writ of 

mandate, the Court of 

Appeal held that Fideli-

ty’s retention of coun-

sel to represent its in-

sured (B of A) is suffi-

cient to establish a tri-

partite relationship.  As 

a consequence, B of A, 

Fidelity, and retained 

counsel formed a part-

nership that was di-

rected to the common 

goal of protecting B of 

A’s legal interests, 

which rendered com-

munications among the 

three parties as privi-

leged.  The trial court, 

in making an artificial 

distinction between an 

insurer prosecuting and 

defending a case, erred 

as a matter of law. 

trial court denied B of 

A’s motion to quash 

Pacific’s subpoenas 

served on Fidelity’s par-

ent company, which 

requested confidential 

communications be-

tween Fidelity and its 

retained counsel pro-

tected by the attorney-

client privilege.  Pacific 

argued that Fidelity’s 

issuance of a reserva-

tion of rights destroyed 

the tripartite relation-

ship.  The trial court in 

denying the motion rea-

soned there was no 

attorney-client relation-

ship between counsel 

and Fidelity, since coun-

sel was retained to 

prosecute (rather than 

defend) an action. 

Bank of America’s (B 

of A) insurer (Fidelity 

National Title Insur-

ance Co.) retained 

counsel to prosecute 

a subrogation action 

on behalf of B of A 

against Pacific City 

Bank (Pacific).  The 

Tripartite Relationship among Insured, Insurer and Insurer-Retained Counsel Up-

held when Counsel is Prosecuting Action 
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Jim Derfler,  

Associate 

Bank of America v. Superior Court (Pacific City Bank), 212 Cal.App.4th 1076 (2013)  

The court also ob-

served that Fidelity’s 

retention of counsel 

through a reservation 

of rights is of no mo-

ment - even if the res-

ervation created a 

disqualifying conflict - 

for two reasons.  First, 

the right to invoke the 

conflict rests solely 

with B of A.  Second, 

the independent coun-

sel statute (Civil Code 

§2860) provides that 

communications dis-

closed by the insured 

or its independent 

counsel to the insurer 

do not constitute a 

waiver of the attorney

-client privilege. 

All “Personal Injury Cases” in General Jurisdiction before the Los Angeles County 

Superior Court Must Be Filed Downtown as of March 18, 2013 

As part of the Los Angeles 

Superior Court’s ongoing 

plan towards dealing with 

California’s budgetary situa-

tion and reducing costs, 

beginning March 18, 2013, 

all Los Angeles Superior 

Court personal injury cases 

in General Jurisdiction 

must be filed in the down-

town Stanley Mosk Court-

house. 

 
A Los Angeles Superior 

Court General Order dat-

ed February 28, 2013 sets 

forth in pertinent part that 

“personal injury cases” are 

Thomas Kelleher,  

Partner 

defined as: 
“An unlimited civil action 

described on the Civil 

Case Cover Sheet Adden-

dum and Statement of Lo-

cation (LACIV 109) as 

Motor Vehicle - Personal 

Injury/Property Damage/

Wrongful Death; Personal 

Injury/Property Damage/

Wrongful Death - Unin-

sured Motorist; Product 

Liability (not asbestos or 

tox ic /env i ronmenta l ) ; 

Medical Malpractice - Phy-

sicians & Surgeons; Other 

Professional Health Care 

Malpractice; Premises Lia-

bility; Intentional Bodily 

Injury/Property Damage/

Wrongful Death); or Oth-

er Personal Injury/Property 

Damage/Wrongful Death. 

Actions for intentional inflic-

tion of emotional distress, 

defamation, civil rights/

discrimination and malprac-

tice other than medical mal-

practice are not included in 

this definition. Actions for 

injury to real property are not 

included in this defini-

tion.”  (Emphasis added.) 
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California Labor Commissioner Finding Affirmed that Trucking Company Misclassified 

Truck Drivers as Independent Contractors  

In a recent unpublished 

decision, a California 

Superior Court affirmed 

a California Labor Com-

missioner’s finding that 

Port of Long Beach 

truck drivers working 

for Seacon Logix, Inc. 

were employees and not 

independent contrac-

tors.         

 

The California Labor 

Commissioner's office, 

also known as the Divi-

sion of Labor Standards 

Enforcement (DLSE), is a 

division of the California 

Department of Industrial 

Relations.      

 

The facts concerned 

drivers who had signed 

agreements labeling them 

as independent contrac-

tors.  However, the 

court found that the 

company exerted suffi-

cient control over the 

drivers and held that the 

drivers were employ-

ees of the company.    

 

The case began when 

four drivers filed wage 

claims in the Long 

Beach office of the La-

bor Commissioner. 

The drivers asserted 

claims for unreim-

bursed business ex-

penses and alleged un-

lawful deductions, in-

cluding liability insur-

ance costs and weekly 

truck rental fees for 

the trucks they drove 

for Seacon Logix.  The 

Labor Commissioner 

determined that Seacon 

Logix had to pay 

$105,089.15 for viola-

tions including unlawful 

withholding of wages, 

interest and waiting time 

penalties. Seacon Logix 

appealed that decision 

with the Superior Court.  

 

After a four-day bench 

trial in late February of 

this year before the Cali-

fornia Superior Court in 

Long Beach, the court 

upheld the Labor Com-

missioner’s hearing deci-

sion and ordered Seacon 

Logix to pay $107,802.00 

including interest.  
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lowing issues: (1) Did 

Concepcion impliedly 

overrule Gentry v. Superi-

or Court (2007) 42 

Cal.4th 443 with respect 

to contractual class ac-

tion waivers in the con-

text of non-waivable la-

(Continued on page 5) 

In April 2011, the Unit-

ed States Supreme 

Court held in AT&T 

Mobility v. Concepcion 

(2011) 563 U.S. __ 

[131 S. Ct. 1740, 179 

L . E d . 2 d  7 4 2 ] 

(“Concepcion”) that 

the Federal Arbitration 

Act (“FAA”) preempts 

California’s Discover 

Bank rule that class 

action waivers are gen-

erally unconscionable.  

Justice Scalia, writing 

for the majority, con-

cluded that the Discover 

Bank rule “stands as an 

obstacle to the accom-

plishment and execution 

of the full purposes and 

objectives of Congress.”  

Id. at 1753.       

 
The issue of the en-

forceability of arbitration 

agreements, especially 

those that contain class 

action waivers, has gen-

erated a lot of activity in 

the California appellate 

courts with very mixed 

results.  The discrepancy 

has often depended on 

the particular appellate 

court’s level of adher-

ence to Concepcion.  

Among the cases that 

the California Supreme 

Court has agreed to 

hear concerning the 

enforceability of arbi-

tration provisions are 

the following: 

Iskanian v. CLS 

Transportation Los 

A n g e l e s ,  L L C , 

S204032.  Petition for 

review granted after 

the Second District 

Court of Appeal af-

firmed an order grant-

ing a motion to compel 

arbitration and dismiss-

ing class claims. This 

case presents the fol-

The Enforceability of Arbitration Provisions Concerning Various Industries is a Hot 

Topic before the California Supreme Court 

Thomas Kelleher,  

Partner 

“...truck drivers work-

ing for Seacon Logix, 

Inc. were employees 

and not independent 

contractors.” 

http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2019694&doc_no=S204032
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2019694&doc_no=S204032
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2019694&doc_no=S204032
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2019694&doc_no=S204032
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bor law rights? (2) Does the 

high court’s decision permit 

arbitration agreements to over-

ride the statutory right to bring 

representative claims under the 

Labor Code Private Attorneys 

General Act of 2004 (Lab. Code, 

§ 2698 et seq.)? (3) Did defend-

ant waive its right to compel 

arbitration? 

Sanchez v. Valencia Holding 

Co. LLC, S199119.   Petition 

for review granted after the 

Second District Court of Appeal 

affirmed an order denying a pe-

tition to compel arbitration. 

This case includes the following 

issue: Does the FAA (9 U.S.C. § 

2), as interpreted in Concepcion 

preempt state law rules invali-

dating mandatory arbitration 

provisions in a consumer con-

tract as procedurally and sub-

stantively unconscionable?   

Franco v. Arakelian Enter-

prises, Inc., S207760.  Peti-

tion for review granted after the 

Second District Court of Appeal 

affirmed an order denying a pe-

tition to compel arbitration in a 

civil action. The court ordered 

briefing deferred pending deci-

sion in Iskanian v. CLS Transpor-

tation Los Angeles, LLC, S204032.  

Goodridge v. KDF Automo-

tive Group, Inc., S206153.  

Petition for review granted after 

the Fourth District Court of 

Appeal affirmed an order deny-

ing a petition to compel arbitra-

(Continued from page 4) tion in a civil action. The 

court ordered briefing de-

ferred pending decision in 

Sanchez v. Valencia Holding 

Co. LLC, S199119. 

Reyes v.  Liberman 

B r o a d c s t i n g ,  I n c . , 

S205907.  Petition for review 

granted after the Second Dis-

trict Court of Appeal re-

versed an order denying a 

petition to compel arbitration 

in a civil action. The court 

ordered briefing deferred 

pending decision in Iskanian v. 

CLS Transportation Los An-

geles, LLC, S204032. 

Caron v. Mercedes-Benz 

Financial Services USA 

LLC, S205263.  Petition for 

review granted after the 

Fourth District Court of Ap-

peal reversed an order deny-

ing a petition to compel arbi-

tration in a civil action. The 

court ordered briefing de-

ferred pending decision in Is-

kanian v. CLS Transportation 

Los Angeles, LLC, S204032. 

Mayers v. Volt Manage-

ment Corp., S200709.  Pe-

tition for review granted after 

the Fourth District Court of 

Appeal affirmed an order 

denying a petition to compel 

arbitration. The court or-

dered briefing deferred pend-

ing decision in Sanchez v. Va-

lencia Holding Co. LLC, 

S199119.  

The Enforceability of Arbitration Provisions Concerning Various Industries Is a Hot 

Topic before the California Supreme Court 
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Buzenes v. Nuvell Finan-

cial Services, S200376.  Pe-

tition for review granted after 

the Second District Court of 

Appeal affirmed an order 

denying a motion to compel 

arbitration. The court ordered 

briefing deferred pending deci-

sion in Sanchez v. Valencia 

Holding Co. LLC, S199119. 

Wisdom v. Accentcare, 

Inc., S200128.  Petition for 

review granted after the Third 

District Court of Appeal af-

firmed an order denying a mo-

tion to compel arbitration. 

This case includes the follow-

ing issue: Is an arbitration 

clause in an employment appli-

cation that provides “I agree 

to submit to binding arbitra-

tion all disputes and claims 

arising out of the submission 

of this application” unenforce-

able as substantively uncon-

scionable for lack of mutuality, 

or does the language create a 

mutual agreement to arbitrate 

all such disputes? (See Roman 

v .  Super ior  Court ,  172 

Cal.App.4th 1462 (2009).)  

We will continue to monitor 

these cases until the California 

Supreme Court rules upon 

them, since the rulings will 

likely have a significant impact 

on how various industries con-

duct business in California and/

or how class actions are litigat-

ed.  

http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2027320&doc_no=S205907
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2027320&doc_no=S205907
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2027320&doc_no=S205907
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2007609&doc_no=S200709
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2007609&doc_no=S200709
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2006395&doc_no=S200376
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2006395&doc_no=S200376
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During this holiday season, the 

firm of Walsh McKean Furcolo 

adopted a family of four.   
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IMPORTANT NOTICE 
 
This publication is provided only as a general discussion of legal principles and ideas.  Every situation is unique and must 

be reviewed by a licensed attorney to determine the appropriate application of the law to any particular scenario.  Dis-

cussion of cases is informational and not a guarantee of future results.  If you have a legal question, consult with an 

attorney.  The reader of this publication will not rely upon anything herein as legal advice and will not substitute any-

thing contained herein for obtaining legal advice from an attorney.  No attorney-client relationship is formed by the 

publication or reading of this document.  Walsh McKean Furcolo LLP assumes no liability for typographical or other 

errors contained herein or for the changes in the law affecting anything discussed herein.  

 
For further information, please contact Thomas Kelleher at Walsh McKean Furcolo LLP, 625 Broadway, Suite 1402, 

San Diego, California 92101; 619.232.8486; tkelleher@wmfllp.com. 
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