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We are pleased to ad-

vise that founding part-

ner, John Walsh, was 

listed by San Diego 

Magazine in its compi-

lation of 2013 Top 

Lawyers for the region 

in the categories of civ-

Walsh McKean Furcolo Founder Included in 2013 List 

of Premier Attorneys for the Region  

il and insurance litiga-

tion, and was also listed 

by American Lawyer 

Media and The Legal 

Network in their 2013 

publications of Top 

Lawyers in California. 

The San Diego Maga-

zine publication on the 

firm and John’s inter-

view appear below.  
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Plaintiff was injured by 

a weight dropped by 

defendant, both being 

teammates on the 

UCLA swim team, dur-

ing a mandatory team 

workout. Cann v. 

S t e f a n e c  2 1 7 

Cal.App.4th 462, 466 

(2013).  Defendant was 

performing step-ups on 

a platform with her 

back to a weight rack, 

while plaintiff was near-

by doing push-ups.  De-

fendant had a weight 

bar with two 5 kg 

plates on her shoulders 

while doing the step-

ups.  Defendant lost 

her balance and fell 

backward, dropped the 

weight bar behind her 

and fractured a verte-

bra in her back.  Ac-

cording to another 

member of the swim 

team who witnessed 

the incident, she stated 

that the weight bar 

rolled two feet or so 

and one of the weight 

plates came in contact 

with plaintiff’s head as 

plaintiff was performing 

push-ups behind de-

fendant.  Plaintiff, de-

fendant and two other 

members of the swim 

team testified in depo-

sition that they were 

instructed by their 

coach to drop the 

weight bar if the weight 

was too heavy or the 

lifter lost her balance.  

Plaintiff testified that 

she had observed oth-

er UCLA team mem-

bers drop weights pri-

or to this incident and 

that even she had 

dropped weights be-

fore this incident when 

“maxing out.”  Ibid. 

   
The appellate court 

gave a brief history of 

the doctrine of primary 

assumption of the risk: 
“‘Although persons 

generally owe a duty of 

due care not to cause 

an unreasonable risk of 

harm to others 

[citation omitted], 

some activities – and, 

speci f ica l ly ,  many 

sports – are inherently 

Mt. Hawley Insurance Company v. Lopez  215 Cal.App.4th 1385 (2013)  

dangerous.  Imposing a 

duty to mitigate those 

inherent dangers could 

alter the nature of the 

activity or inhibit vigor-

o u s  p a r t i c i p a -

tion.’” [Citation omit-

ted.]  The primary as-

sumption of the risk 

doctrine, a rule of lim-

ited duty, developed to 

avoid such a chilling ef-

fect.  [Citations omit-

ted].  Where the doc-

trine applies to a recre-

ational activity, opera-

tors, instructors and 

participants in the activ-

ity owe other partici-

pants only the duty not 

to act so as to increase 

the risk of injury over 

that inherent in the ac-

tivity.  [Citations omit-

ted]” Id. at 468.  

(Emphasis in original.) 

 
“[A]pplication of prima-

ry assumption of the 

risk is not limited to 

situations in which a 

plaintiff is engaged in 

the exact same activity 

as the party causing the 

injury.”  Id. at 469.  The 

appellate court stated 

on the instant facts that 

“[o]n the issue of duty, 

[it] would have no diffi-

culty in making a judicial 

determination that 

weightlifting involves an 

inherent risk of injury 

Primary Assumption of the Risk Doctrine Bars Negligence Claim 

Cann v. Stefanec 217 Cal.App.4th 462 (2013) 

Thomas Kelleher,  

Partner 

to persons in the vicinity 

of lifters who drop 

weights because of a loss 

of balance, injuries suf-

fered during a lift, or 

other reasons.”  Ibid.  It 

reasoned that defend-

ant’s “conduct after she 

lost her balance was not 

totally outside the range 

of ordinary activity of 

this sport.  Contrary to 

[plaintiff’s] argument, 

imposing liability for the 

conduct in this case 

would alter the funda-

mental nature of the ac-

tivity.” Id. at 471.  De-

fendant was following 

training instructions by 

dropping the weight be-

hind her after losing her 

balance, and was not lift-

ing an unusually heavy 

amount of weight.  Ibid. 

 
In rejecting one of plain-

tiff’s arguments that the 

primary assumption of 

the risk doctrine should 

not apply since she did 

not consent to having a 

weight dropped on her 

head, the appellate court 

observed as follows: 

 
“[A] plaintiff’s expecta-

tion does not define the 

limits of primary assump-

tion of the risk.  

“Primary assumption of 

the risk focuses on the 

(Continued on page 3) 



 

 

Bank of America v. Superior Court (Pacific City Bank) (2013) 212 Cal.App.4th 1076 
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Jim Derfler,  

Associate 

Hartford initially denied 

a duty to defend, but 

eventually agreed to de-

fend through panel 

counsel.  Hartford, how-

ever, refused to pay the 

post-tender fees or to 

provide independent 

counsel.  J.R. Marketing 

(JR) filed a coverage law-

suit.  JR moved for sum-

mary judgment on the 

duty to defend and an 

entitlement to independ-

ent counsel, which the 

court granted.  

JR filed a subsequent mo-

tion to order payment of 

outstanding invoices, and 

to pay all future invoices 

within 30 days.  The trial 

court  ordered that Hart-

ford's breach of the duty 

to defend and to pay de-

fense fees disqualified 

Hartford from availing 

itself of the advantages of 

the arbitration and fee 

provisions of the inde-

pendent counsel statute. 

After the underlying ac-

tion was over and after 

paying defense fees and 

costs exceeding $15 mil-

lion, Hartford filed a 

cross-complaint in the 

coverage action against 

independent counsel for 

reimbursement based on 

causes of action for un-

just enrichment, account-

ing and rescission — 

seeking an order of re-

imbursement for all un-

reasonable and unneces-

sary fees, and a claim for 

reimbursement against a 

party not insured by 

Hartford.  The trial 

court dismissed Hart-

ford’s complaint, and an 

appeal ensued. 

On appeal, the court 

held that when the insur-

er fails to meet its duty 

to defend and accept 

tender, the insurer for-

feits the protections of 

California Civil Code sec-

tion 2860, including its 

statutory limitations on 

independent counsel's 

fee rates and resolution 

of fee disputes.  In addi-

tion, when an insurer 

wrongfully refuses to 

defend, the insured is 

relieved of his or her 

obligation to allow the 

insurer to manage the 

litigation and may pro-

ceed in whatever man-

ner is deemed appropri-

ate. 

The appellate court also 

held Hartford failed to 

meet its duty to defend 

and accept tender of the 

defense, thereby forfeit-

ing its right to rely on 

the statutory protec-

tions of the independent 

counsel statute and to 

control the defense. 

Finally, the appellate 

court held Hartford was 

barred from later main-

taining a direct suit 

against independent 

counsel for reimburse-

ment of fees and costs 

charged by such counsel 

for crafting and mount-

ing the insured's defense 

where Hartford consid-

ers those fees unreason-

able or unnecessary. 

Insurer Forfeits the Right to Benefits of Independent Counsel Statute by Failing to Pay 

Defense Fees and Costs after Acknowledging Defense Obligation 

J.R. Marketing, L.L.C. v. Hartford Casualty Insurance Company 216 Cal.App.4th 1444 (2013)  

Primary Assumption of the Risk Doctrine Bars Negligence Claim 

Cann v. Stefanec 217 Cal.App.4th 462 (2013) 

legal question of duty 

[citation omitted].  It 

does not depend on a 

plaintiff’s implied con-

sent to injury, nor is 

the plaintiff’s subjective 

awareness or expecta-

t i o n  r e l e v a n t .  

(Continued from page 2) [Citations omitted]” Id. 

at 471. 

 
Finally, the Court of Ap-

peal determined that 

primary assumption of 

the risk applied to bar 

plaintiff’s claims because 

it found that there was 

no evidence that de-

fendant dropped the 

weight intending to 

hurt anyone and that by 

dropping the weight as 

instructed by their 

team coach for safety 

purposes, such conduct 

did not begin to ap-

proach conduct that 

falls “outside the range 

of ordinary activity in-

v o l v e d  i n  t h i s 

sport” [Citation omit-

ted]  Ibid. 
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Commissioner within six 

months of the alleged 

occurrence.  

The Court of Appeal 

affirmed the trial court’s 

ruling and held that:      

“The rule of exhaustion 

of administrative reme-

dies is well established in 

California jurisprudence.  

“‘In brief, the rule is that 

where an administrative 

remedy is provided by 

statute, relief must be 

sought from the adminis-

trative body and this 

remedy exhausted be-

fore the courts will 

The trial court sus-

tained demurrers to 

plaintiff’s complaint 

without leave to 

amend, ruling that he 

was required to ex-

haust the administrative 

remedies set forth in 

Labor Code section 90.7 

before suing for his 

statutory claims in Su-

perior Court, and that 

his causes of action for 

violations under the 

above Labor Code sec-

tions must be dismissed 

for failure to first file an 

administrative com-

plaint with the Labor 

Plaintiff alleged that he 

was fired from his posi-

tion with the State of 

California and the Cali-

fornia State Assembly 

after he complained that 

one of his supervisors 

was smoking illegally at 

the office in violation of 

certain code sections.  

Thereafter, within two 

weeks, plaintiff alleged 

he was fired.  Plaintiff 

sued in Superior Court 

for retaliatory discharge 

in violation of Labor 

Code sections 110.5 and 

6310. 
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This case involved an 

appeal by an insured 

claiming the trial court 

erred in denying the 

insured’s right to inde-

p e n d e n t  c o u n s e l 

(pursuant to Civil Code 

section 2860). 

MBL tendered its de-

fense of a pollution ac-

tion to its insurers, 

which agreed to defend 

through a reservation 

of rights, and the insur-

ers’ retained panel 

counsel.  MBL, however, 

refused to accept the 

panel counsel, claiming 

the insurers’ reservation 

of rights to deny cover-

age for damages outside 

of their policy periods 

triggered an obligation 

to furnish independent 

counsel  and created a 

conflict of interest.   

The court held that 

where the coverage is-

sue in question relates 

only to the timing of 

damages, there is no 

conflict.  The court not-

ed that it is in the inter-

est of both the insurers 

and MLB to defeat liabil-

ity.   

Furthermore, MLB pro-

vided no evidence as to 

how counsel could have 

controlled the issue of 

when certain damages 

occurred.  That is, panel 

counsel could not con-

trol the facts at issue in 

the underlying action, 

Reservation of Rights Regarding the Timing of Damages Does Not Trigger 

Independent Counsel  

Employee Must Exhaust Administrative Remedies before Filing Retaliation Lawsuit 

McDonald v. State of California 161 Cal.Rptr. 3d 520 (2013) 

act.’”  [Citations omit-

ted.]  This is so even 

where the administrative 

remedy is couched in 

permissive, as opposed 

to mandatory, language.  

[Citat ion omitted.]  

Here, an administrative 

remedy was provided in 

section 98.7.  Thus, in 

accordance with Camp-

bell v. UC Regents 35 Cal. 

4th 311 (2005), we con-

clude that plaintiff was 

required to exhaust that 

remedy prior to pursu-

ing the underlying ac-

tion.”   

Federal Ins. Co. v. MBL 160 Cal.Rptr. 3d 910 (2013)  

such as when MLB deliv-

ered solvents to the dry-

cleaning facility, or when 

the seepages and result-

ing contamination oc-

curred. 

Moreover, the point in 

time the alleged damages 

occurred would not be 

relevant to panel counsel 

jointly retained by multi-

ple insurers (with vary-

ing policy periods over a 

20-year stretch). 
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Updates to ISO’s CGL Forms May Affect Coverage for Key Claims 

erwise recognized by 

law, where, as here, 

actual damage has oc-

curred.  Accordingly, 

Liberty Mutual’s com-

plaint in subrogation, 

based on [the home-

owner’s] right to re-

cover actual damages, 

states causes of ac-

tion.” 

A homeowner bought 

a newly constructed 

home from Brookfield 

Crystal Cove LLC 

(“Brookfield”).  A 

sprinkler system pipe 

burst in the home 

c au s i n g  d am age .  

Brookfield repaired the 

damage, and Liberty 

Mutua l  Insurance 

Company (“Liberty 

Mutual”), the insurer 

for the homeowner, 

paid the homeowner’s 

relocation expenses 

which were incurred 

while the homeowner 

Liberty Mutual Ins. Co. v. Brookfield Crystal Cove LLC 161 Cal.Rptr. 3d 526 (2013) 

Insurer May File Subrogation Lawsuit Despite the Right to Repair Act 

The Right to Repair Act 

was enacted in order to 

provide remedies where 

construction defects had 

negatively affected a 

home’s economic value, 

even though no actual 

property damage or per-

sonal injuries occurred 

because of the alleged 

defects.  In sum, the ap-

pellate court concluded: 

“We hold the [Right to 

Repair] Act does not 

eliminate a property 

owner’s common law 

rights and remedies, oth-

was out of his home 

during the repair peri-

od.  Liberty Mutual 

then sued Brookfield in 

subrogation to recover 

those relocation ex-

penses.  The trial court 

found Liberty Mutual’s 

complaint was time 

barred under the Cali-

fornia Right to Repair 

Act, Civil Code section 

895, et seq., and sus-

tained a demurrer and 

dismissed Liberty Mutu-

al’s action.  The appel-

late court reversed. 
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The Insurance Ser-

vices Office’s (“ISO”) 

recent updates to its 

commercial general 

liability (“CGL”) insur-

ance program may af-

fect insurers’ coverage 

investigations and de-

terminations with re-

spect to claims implicat-

ing various policy provi-

sions, including “high-

traffic” provisions such 

as the CGL policy’s 

definition of “insured 

contract” and the pro-

visions pertinent to 

coverage available for 

additional insureds. 

 
Among other key 

 

changes, the newly 

promulgated additional 

insured endorsements 

will contain a limitation 

on the insurer’s obliga-

tions to clarify that insur-

ance afforded to the ad-

ditional insured applies 

only to the extent per-

mitted by law. These 

modifications are intend-

ed to address the enact-

ment of statutes in vari-

ous states restricting the 

range of certain contrac-

tual indemnity provi-

sions, particularly in the 

construction context. 

(See generally Cal. Civ. 

Code sections 2782, 

2782.05 [part of Cali-

fornia’s detailed statu-

tory anti-indemnity 

provisions for con-

struction contracts].) 

The endorsements also 

contain language in-

tended to limit an in-

surer’s obligations to 

an additional insured to 

the terms of the oper-

ative “insured con-

tract”. The extent of 

the impact of these 

changes will vary by 

state, and the manner 

(Continued on page 6) 

Steve Kerins,  

Associate 
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For further information, please contact Thomas Kelleher at Walsh McKean Furcolo LLP, 625 Broadway, 

Suite 1402, San Diego, California 92101; 619.232.8486; tkelleher@wmfllp.com. 

u m e n t s  r e q u i r e 

“primary and non-

contributory” status. 

 
As these and other 

changes are adopted 

with the ISO’s new 

CGL forms, careful 

consideration of their 

implications for new 

claims should be given. 

in which they are inter-

preted must of course 

ultimately await judicial 

determination. 

 
Apart from provisions 

pertinent to coverage 

available to additional 

insureds, the ISO’s 

new CGL forms also 

(Continued from page 5) 

 

new optional endorse-

ment adds an “Other 

Insurance” condition 

providing that the insur-

er’s coverage is “primary 

and non-contributory” in 

circumstances where the 

additional insured main-

tains its own separate 

coverage and where the 

underlying contract doc-

incorporate modifica-

tions which adjust or 

clarify the scope of the 

CGL form’s liquor lia-

bility exclusion insofar 

as CGL coverage is in-

tended to be main-

tained alongside a sepa-

rate liquor liability poli-

cy as to certain in-

sureds. In addition, a 
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