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Kaiser Cement & Gypsum Corporation v. Insurance Company of the State of Pennsylva-

nia  215 Cal.App.4th 210 (2013)  

California courts histori-

cally have been extreme-

ly deferential to excess 

insurers, rarely siding 

with a primary insurer in 

a dispute.  In April 2013, 

however, the Court of 

Appeal departed from 

the norm, holding in fa-

vor of the Truck Insur-

ance Exchange (TIE) unit 

of the Farmers Insurance 

Group in interpreting 

t h e  h o r i z o n t a l -

exhaustion rule.  Kaiser 
Cement & Gypsum 

The court — while ac-

knowledging the validity 

of the horizontal-

exhaustion rule — disa-

greed with ICSOP's po-

sition; holding ICSOP's 

insurance (pursuant to 

the language of its poli-

cies) is not excess to all 

primary insurance, but 

excess to primary insur-

ance that is both valid 

and collectible.  The issue 

of whether TIE's primary 

insurance is valid and 
collectible turned on 

whether Kaiser could 

stack the TIE poli-

cies.  Since the TIE poli-

cies from January 1974 

through January 1977 

contained a $500,000.00 

per-occurrence limit, 

the court ruled that pro-

vision operates as an 

anti-stacking limita-

tion.  Consequently, it 

was determined ISCOP 

owed a duty to drop 

down.  

Corp. (Kaiser) sold a vari-

ety of products containing 

asbestos.  TIE provided 

primary insurance to Kai-

ser from January 1964 

t h r o u g h  M a r c h 

1981.  The policies from 

1974 forward contained a 

per-occurrence limit of 

$500,000.00.  Insurance 

Co. of the State of PA 

(ICSOP) provided the 

first layer of excess cov-

erage from January 1974 

through January 1977.  In 
2002, TIE filed an action 

seeking a declaratory 

judgment that the TIE 

policies had been ex-

hausted.  Kaiser filed a 

cross-complaint against 

ISCOP and other excess 

insurers alleging they 

owed a duty to drop 

down and defend and in-

demnify.  ICSOP main-

tained it owed no duty to 

drop down until all col-

lectible primary policies 

have been exhausted.   

Excess Insurer Owes Duty to Drop Down When 

Primary Insurer Has a Per Occurrence Limit 

Jim Derfler,  

Associate 
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Mt. Hawley issued a Not 

for Profit Organization & 

Executive Liability Policy 

to the Daughters of 

Charity Health Systems, 

Inc. (which owned a liver 

disease center).   The 

definition of the term 

“loss” in the policy in-

cluded defense expenses 

the insured becomes 

legally obligated to pay 

as a result of a covered 

claim.  Remarkably, an 

endorsement defined 

“claim” to include a 

“criminal proceeding 

against any insured com-

menced by the return of 

an indictment” or a 

“criminal invest iga-

tion.”  A U.S. Attorney 

in California filed a grand

-jury indictment against 

a doctor employed by 

the liver disease center 

for criminal conspiracy, 

false statements and 

concealment.  Mt. Haw-

ley attempted to dis-

claim coverage, primari-

ly through Insurance 

Code section 533.5 (as 

well as remuneration, 

personal-profit and 

medical-incident exclu-

sions).  Section 533.5 

essentially states no in-

surance shall provide 

any duty to defend any 

claim in a criminal or 

civil action in which the 

recovery of a fine, pen-

alty, or restitution is 

sought by any attorney 

general or district attor-

ney.  The trial court 

granted Mt. Hawley's 

demurrer.  In reversing, 

the Court of Appeal 

held the statute is am-

biguous, and subject to 

at least three separate 

interpretations.  More 

importantly, the court 

held that the legislative 

intent of the statute was 

to address problems 

state prosecutors had 

been experiencing in 

cases involving the Un-

fair Competition Law 

(UCL) and the False Ad-

vertising Law, and not 

to preclude indictments 

by federal authori-

ties.  The court ob-

served that its holding 

permits insurers the 

freedom to issue insur-

ance contracts that pro-

vide a defense to certain 

types of criminal charges, 

the coverage for which 

Mt. Hawley contracted 

to provide its insured. 
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Thomas Kelleher,  
Partner 

Mt. Hawley Insurance Company v. Lopez  215 Cal.App.4th 1385 (2013)  

As of January 1, 2013, 

Labor Code section 980 

was added concerning 

employer requests for 

social media. Section 

980 prohibits employ-

ers from requesting 

that employees or job 

applicants either (a) 

supply their personal 

social media usernames 

or passwords, (b) ac-

cess such sites in the 

employer's presence, 

or (c) divulge personal 

social media. However, 

employers may request 

this information if it is 

"reasonably believed to 

be relevant to an inves-

tigation of allegations of 

employee misconduct 

or employee violation 

of applicable laws and 

regulations, provided 

that the social media is 

used solely for purposes 

of that investigation or 

a related proceeding." 

Finally, employers are 

prohibited from retaliat-

ing against an employee 

or applicant who refus-

es to comply with an 

employer request which 

violates this statute. 

 

New California Statute Regarding Social Media Requests by Employers 

Insurer Owes Duty to Defend a Criminal Indictment 

Mt. Hawley Insurance Company v. Lopez  215 Cal.App.4th 1385 (2013) 



 

 

Bank of America v. Superior Court (Pacific City Bank) (2013) 212 Cal.App.4th 1076 

 

nation based upon a 

"religious dress prac-

tice" (e.g., wearing or 

carrying rel igious 

clothing, head or face 

coverings) or a 

"religious grooming 

practice" (e.g., all forms 

of head, facial or body 

hair), and states such 

phrases are to be con-

strued broadly. The 

amendment further 

Section 12940 of the 

Government Code of 

the California Fair 

Employment and 

Housing Act was 

amended on January 

1, 2013 to add pro-

tections concerning 

religious discrimina-

tion in employ-

ment. Specifically, the 

amendment prohibits 

employment discrimi-
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New California Statute Prohibiting Religious Dress or Religious Grooming Practices 

Discrimination in Employment  

The California Su-

preme Court recently 

revisited the standard 

in “mixed motive” em-

ployment discrimina-

tion cases under the 

California Fair Employ-

ment and Housing Act 

(FEHA).  The Court 

held that the employee 

must show that unlaw-

ful discrimination was a 

substantial factor moti-

vating the adverse em-

ployment decision in 

order to establish lia-

bility, but that if the 

employer proves that it 

would have reached 

the same decision ab-

sent the discrimination, 

then a court may not 

award back pay, dam-

ages or order rein-

statement, although the 

employee may be enti-

tled to declaratory and 

injunctive relief, attor-

n e y ’ s  f e e s  a n d 

costs.  Harris v. City of 

Santa Monica 56 Cal. 

4th 203, 241 (2013).   

 
The background facts 

are that plaintiff was a 

new bus driver for City 

of Santa Monica who 

was involved in two 

“preventable” acci-

dents with her bus, and 

also twice showed up 

provides that an accom-

modation is not reasona-

ble if it means segregat-

ing an individual from 

other employees or the 

public because of that 

person's religious dress 

practice or religious 

grooming practice. No 

religious accommodation 

is required if it would 

violate any other law 

prohibiting discrimina-

late for work for her 

s c h e d u l e d 

shifts.  Plaintiff’s first 

performance rating 

noted “further devel-

opment needed” for 

her first three months 

as a probationary driv-

er. The City of Santa 

Monica’s guidelines 

“provided that a miss-

out [late show for 

work] would result in 

25 demerit points and 

that “[p]robationary 

employees are al-

lowed half the points 

as a permanent full 

time operator, which 

is 100 points.””  Id. at 

212. 

 
During the review of 

plaintiff’s status by her 

managers, she notified 

a supervisor that she 

Alleged Employment Discrimination in Mixed Motive Cases Revisited 

Harris v. City of Santa Monica 56 Cal.4th 203 (2013) 

was pregnant.  Plaintiff 

claimed the supervisor 

acted with displeasure as 

to the news and stated in 

pertinent part “what are 

you going to do?” then 

asked her to get a doc-

tor’s note clearing her to 

continue working.  Plain-

tiff provided a doctor’s 

note allowing her to 

work with limited re-

strictions. Plaintiff was 

terminated six days later 

for being on the list of 

probationary drivers who 

were not meeting stand-

ards for continued em-

ployment. As a result, 

plaintiff sued for pregnan-

cy discrimination under 

FEHA.  Id. at 212-213. 

 
The case was tried to a 

jury.  The City asked the 

(Continued on page 4) 

tion or protecting civil 

rights.  
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shifts to the employer 

to make a same-

decision showing, and 

that a same-decision 

showing precludes an 

award of reinstatement, 

back pay, or damag-

es.”  Id. at 241.   

 
The High Court af-

firmed the appellate 

court’s decision over-

turning the verdict and 

remanded the case back 

to the trial court in the 

event of a retrial to de-

termine whether the 

evidence of discrimina-

tion warrants a mixed 

motive jury instruc-

tion.  Id. at 242.  

evidence supporting the 

jury verdict that plaintiff 

was terminated for preg-

nancy discrimination.  Id. 

at 213-214.  

 
Per the aforesaid ruling, 

the California Supreme 

Court established a new 

framework for determin-

ing liability in mixed mo-

tive cases concerning 

employment discrimina-

tion. It also ruled that “a 

jury in a mixed-motive 

case alleging unlawful 

termination should be 

instructed that it must 

find the employer's ac-

tion was substantially 

motivated by discrimina-

tion before the burden 

Alleged Employment Discrimination in Mixed Motive Cases Revisited 

Harris v. City of Santa Monica 56 Cal.4th 203 (2013) 

court to instruct the 

jury that if it found 

plaintiff’s termination 

was motivated by both 

discriminatory and non

-discriminatory rea-

sons, but also found 

t h a t  t h e  n o n -

discriminatory reason 

alone would have in-

duced the employer to 

terminate the employ-

ee, then the City is not 

liable. However, the 

court refused to issue 

that requested instruc-

tion, but instead in-

structed the jury to 

hold the City liable if it 

found plaintiff’s preg-

nancy was “a motivat-

ing factor/reason for 

(Continued from page 3) 

the discharge.”  Id. at 

213.  

 
The jury determined 

that pregnancy was a 

motivating factor in 

plaintiff’s termination 

and awarded her 

$177,905.00 in damages, 

and approximately 

$400,000.00 in attor-

neys’ fees and costs as a 

prevailing party under 

FEHA. The City ap-

pealed, and the appellate 

court remanded the 

matter for a new trial 

after determining that 

(a) the City’s requested 

jury instruction should 

have been given, and (b) 

there was substantial 
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