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Recent Developments In The Law 

Briefly, the California Supreme  
Court held in that decision that 

“an injured plaintiff whose 

medical expenses are paid 

through private insurance may 

recover as economic damages 

no more than the amounts paid 

by the plaintiff or his or her 

insurer for the medical services 

received or still owing at the 

time of trial.”  Howell, supra, 52 

Cal.4th at 566. The collateral 

source rule provides that “if an 

injured party receives some 

compensation for his injuries, 

from a source wholly inde-

pendent of the tortfeasor, such 

payment should not be deduct-

ed from the damages which the 

plaintiff would otherwise col-

lect from the tortfeasor.” Ibid. 

SB 1528 seeks to add section 

3284 to the California Civil  

In a recent decision, the Califor-

nia Supreme Court ruled on the 

issue of meal breaks for many non

-exempt  emp loyees ,  and 

“conclude[d] that under Wage 

Order No. 5 and Labor Code sec-

tion 512, subdivision (a), an em-

ployer must relieve the employee 

of all duty for the designated peri-

od, but need not ensure that the 

employee does no work.”  53 

Cal.4th at 1034. “An employer's 

duty with respect to meal breaks 

under both section 512, subdivi-

sion (a) and Wage Order No. 5 is 

an obligation to provide a meal 

period to its employees. The em-

ployer satisfies this obligation if it 

relieves its employees of all duty, 

relinquishes control over their 

activities and permits them a  

California SB 1528: Attempt by Plaintiffs’ Bar to Change Howell v. Hamilton 

Meats & Provisions, Inc. 52 Cal.4th 541 (2011) 

The Consumer Attorneys of 

California is sponsoring a bill, 

Senate Bill (“SB”) 1528, which 

seeks to abrogate last year’s 

ruling in Howell v. Hamilton 

Meats & Provisions, Inc. 52 

Cal.4th 541(2011). (See, WMF 

Fall 2011 Newsletter.) 

reasonable opportunity to take 

an uninterrupted 30–minute 

break, and does not impede or 

discourage them from doing 

so.”  Id. at 1040.  “The employer 

is not obligated to police meal 

breaks and ensure no work 

thereafter is performed. Bona 

fide relief from duty  and the 

relinquishing of control satisfies 

the employer's obligations, and 

work by a relieved employee 

during a meal break does not 

thereby place the employer in 

violation of its obligations and 

create liability for premium pay 

under Wage Order No. 5, subdi-

vision 11(B) and Labor Code sec-

tion 226.7, subdivision (b).” Id. at 

1040-1041.  However, an em-

ployer who “knew or reasonably  

should have known that the 

worker was working through 

the authorized meal period” 

may be liable for paying the 

worker straight pay.  Id. at 1040, 

fn 9.  In sum, the California Su-

preme Court stated that while 

“employees cannot manipulate 

the flexibility granted them by 

employers to use their breaks 

as they see fit to generate such 

liability,” it is also the case that 

”an employer may not under-

mine a formal policy of provid-

ing meal breaks by pressuring 

employees to perform their 

duties in ways that omit 

breaks.”  Id. at 1040. 

Code which would provide in 

pertinent part: “To ensure the 

public policy of all injured per-

sons being compensated equally, 

an injured person shall be enti-

tled to recover the reasonable 

value of medical services provid-

ed without regard to the 

amount actually paid.”  Passage 

of SB 1528 would also put it in 

accord with the interpretation 

of the collateral source rule by 

the plaintiffs’ bar which was re-

jected by the California Supreme 

Court in Howell, supra. If SB 

1528 passes the California As-

sembly and is signed into law, it 

would be consumers who would 

ultimately foot the cost.  We 

will continue to monitor this bill 

as it progresses through the 

legislative process. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000215&DocName=CALBS512&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000215&DocName=CALBS512&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000215&DocName=CALBS512&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000215&DocName=CALBS226.7&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000215&DocName=CALBS226.7&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
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Fee Dispute with Independent Counsel: Janopaul + Block Companies, LLC v. Superior Court 200 

Cal.App.4th 1239 (2011)  

Lynn Trang,  

Associate 

The passing of California Civil Code 

section 2860 was supposed to let 

carriers breathe easier.  It put the 

whole world on notice that in Cali-

fornia, the carrier’s “obligation to 

pay fees to the independent counsel 

selected by the insured is limited to 

the rates which are actually paid by 

the insurer to attorneys retained by 

it in the ordinary course of business 

in the defense of similar actions in 

the community where the claim 

arose or is being defended.”  Sup-

posedly gone were the demands for 

exorbitant hourly fees. Yet that has 

not been the case.  Instead, inde-

pendent counsel continues to de-

mand to be paid in full, refusing to 

believe that the rates being offered 

by the carrier are in accordance 

with this statute.  Luckily, this stat-

ute also built in the protection that 

if any such rate disputes arose, they 

would be quickly resolved via final 

and binding arbitration.  However, 

this has raised the novel issue of 

“when” does such an arbitration 

need to take place?  That question 

has now been answered by the Cali-

fornia Court of Appeal in Janopaul + 

Block Companies, LLC v. Superior 

Court 200 Cal.App.4th 1239 (2011). 

 
In Janopaul, the carrier, St. Paul, had 

taken two years from the date of 

tender to formally agree to defend 

its named insured in a lawsuit.  This 

agreement came after the insured, 

Janopaul, presented St. Paul with a 

draft bad faith complaint and threat-

ened to file it if a response to the  

two-year-old tender was not forthcom-

ing.  One year after finally acknowledg-

ing a defense obligation, St. Paul notified 

Janopaul’s counsel that it had some con-

cerns over invoices that had been sub-

mitted.  These concerns included allega-

tions of block billing, excessive hourly 

rates and tasks that did not seem rea-

sonable or necessary to the insured’s 

defense.  As a result of these concerns, 

St. Paul petitioned to arbitrate the dis-

pute pursuant to California Civil Code 

section 2860.  

 
In response, Janopaul filed a motion to 

dismiss the petition alleging that since 

the carrier took two years to respond 

to the tender, it had breached its duty of 

good faith and fair dealing, committed 

bad faith and thus could not be afforded 

the protections of California Civil Code 

section 2860 to demand an arbitration.  

The insured also simultaneously filed a 

separate bad faith lawsuit against St. 

Paul.  In doing so, the insured sought to 

have the petition to compel arbitration 

stayed pending resolution of its bad faith 

lawsuit.  The trial court granted St. 

Paul’s petition to compel arbitration 

finding that the gravamen of Janopaul’s 

bad faith action was a rate dispute with 

St. Paul and thus should be subject to 

arbitration.  Janopaul appealed and the 

appellate court reversed the trial court’s 

decision.   

 
The appellate court noted that 

Janopaul’s complaint “raises issues and 

claims substantially broader than merely 

a dispute over the amount of attorneys 

fees.”  Id. at 1248.  Thus “[b]ecause is-

sues regarding the duty to defend, 

breach and bad faith in connection with 

Janopaul’s tender must be decided in 

trial court…and because these issues 

had not been resolved before the trial 

court granted St. Paul’s motion under 

Section 2860, subdivision (c)…the trial 

court erred when it prematurely stayed 

the instant case and ordered the parties 

to arbitrate their ‘fee dispute.’”  Id. at 

1249.  In requiring bad faith claims to be 

resolved prior to arbitration of rate 

disputes, the appellate court believes 

that it is “merely requir[ing] a  

preliminary determination in the trial 

court whether [a carrier] had a duty to 

defend [the insured] and if so, whether 

[the carrier] breached that duty and en-

gaged in bad faith conduct.” Id. at 1250.  

 
While the appellate court acknowledged 

St. Paul’s concern of facing a “retaliatory 

bad faith complaint,” the appellate court 

arguably did not give that concern suffi-

cient credence.  The appellate court be-

lieved that its decision merely requires 

postponing resolution of any rate disputes 

“until the threshold questions of duty to 

defend, breach and bad faith are resolved 

in trial court first.”  Id. at 1250. Yet the 

appellate court did not pass on the oft-

stated concern that resolution of these 

“threshold questions” could take months 

or even longer. Following the Janopaul 

decision, an insured could automatically 

postpone a pending arbitration by raising 

the specter of a bad faith claim.  By just 

filing a complaint against the carrier, sup-

ported or not, the insured effectively 

stops the pending arbitration and forces 

the carrier to file a demurrer or some 

other motion to attack the complaint.  

There is no guarantee that the carrier’s 

attack will be immediately successful since 

all allegations in the complaint must be 

taken as true at this stage of the proceed-

ings.  Nichols v. Canoga Industries, Inc. 83 

Cal.App.3d 956 (1978).  If unsuccessful, 

the parties are required to engage in the 

discovery process, file adjudicatory mo-

tions and possibly face trial whereas, many 

of these issues could have been quickly 

resolved had the arbitration been allowed 

to take place. 

 
In summary, the Janopaul decision need-

lessly drives up the costs of litigation.  In 

light of this, it is important when negotiat-

ing rates with an insured’s independent 

counsel that the insured never has a basis 

with which to bring a claim against the 

carrier, so that the protections afforded 

to the carrier under California Civil Code 

section 2860 remain meaningful. 
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Federal Appeals Court Determines Additional Insured Endorsement to Be Ambiguous  

under Arizona Law 

James T. Derfler,              

Associate 

In this unpublished case, the Unit-

ed States Court of Appeals for the 

Ninth Circuit interpreted an addi-

tional insured endorsement under 

Arizona law, and reversed the dis-

trict court’s summary judgment 

ruling in favor of the insurer. 
 
The endorsement provided cover-

age to the additional insured, “but 

only with respect to liability arising 

out of [the named insured’s] ongo-

ing operations performed for [the 

additional insured] . . . and only to 

the extent of liability resulting 

from occurrences arising out of 

[the named insured’s] negligence.”  

The underlying complaint alleged 

damages sustained by the plaintiff 

which arose after completion of 

the named insured’s operations. 

 
The Ninth Circuit observed the 

endorsement does not state that 

damage must occur — or liability 

must arise during the named  

California Federal District Court Determines Additional Insured Endorsement to Be  

Ambiguous under California Law 

In an effort to invoke cover-

age for a completed-

operations claim, when the 

additional insured coverage is 

limited to liability arising from 

the named insured’s ongoing 

operations, developers and 

general contractors cite to Tri-

Star Theme Builders, Inc. v. One-

Beacon Ins. Co., 426 Fed.Appx. 

506 (9th Cir. 2011).   

insured's ongoing operations — 

but the liability must arise out of  

the ongoing operations, which 

may require only a minimal causal 

connection between the liability 

and the ongoing operations.  Spe-

cifically, the ongoing operations 

clause in the endorsement ad-

dressed only the type of activity 

from which the liability must arise 

— not when the injury or damage 

must occur. 
 
Since the term ongoing opera-

tions was not defined in the en-

dorsement, the Ninth Circuit 

concluded the undefined term 

was ambiguous.  Importantly, the 

court noted that the applicability 

of exclusions j.(5) and j.(6) was 

not at issue on the appeal, and 

would be considered on remand. 

A subsequent unpublished 

decision rendered by a Cali-

fornia federal district court 

entitled McMillin Const. Ser-

vices, L.P. v. Arch Specialty Ins. 

Co., 2012 WL 243321 (S.D. 

Cal. 2012) cites to Tri-Star, 

supra.  In this case, an addi-

tional insured endorsement 

issued by Lexington Insurance 

Company provided coverage 

to the developer, but “only 

with respect to liability arising 

out of your ongoing opera-

tions performed for that in-

sured.”  Lexington argued its 

duty-to-defend  

to include liability arising out of 

the insured’s ongoing opera-

tions). 

 
Lexington further argued cover-

age to the additional insured 

was barred through exclusions 

j.(5) and j.(6).  The district 

court rejected the argument, 

holding that the underlying 

plaintiff alleged damages arising 

out of the additional insured’s 

ongoing operations.  Conse-

quently, the district court de-

nied Lexington’s summary judg-

ment motion. 

obligation was triggered only dur-

ing the time the named insured 

was engaged in ongoing opera-

tions.  Since the operations were 

no longer ongoing, Lexington as-

serted in a summary judgment 

motion that Lexington owed no 

duty to defend the additional in-

sured. 
 
Even though Tri-Star, supra, in-

volved the interpretation of Arizo-

na law, the district court found Tri-

Star to be persuasive, and conclud-

ed the endorsement was ambigu-

ous (in that the endorsement 

could be interpreted broadly  
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Overtime Pay and Post-Graduate Law Clerks: Zelasko-Barrett v. Brayton-Purcell  

198 Cal.App.4th 582 (2011) 

 

The facts of the Zelasko-Barrett 

matter concerned plaintiff’s em-

ployment as a “Law Clerk II” with 

defendant law firm “following 

plaintiff's graduation from law 

school and before passing the bar 

examination.”  198 Cal.App.4th at 

584-585.  Plaintiff filed this law-

suit alleging various causes of 

action based on the premise that 

as a Law Clerk II he had been 

misclassified as an employee and 

asserted “he was wrongfully de-

nied overtime wages, waiting 

time penalties, and meal and rest 

breaks.”  Id. at 585.  Summary 

judgment was granted against 

plaintiff by the trial 

court.  Ibid. Summary judgment 

was affirmed on appeal.  

The appellate court “conclude[d] 

that the professional exemption 

[from overtime pay and other 

non-exempt employment condi-

tions] applies to a law school 

graduate performing legal ser-

vices but not yet licensed  

to practice law if all of the condi-

tions of subsections (b), (c), and (d) 

of section 11040, subdivision (1)(A)

(3) [of the California Code of Reg-

ulations] are satisfied.”  Id. at 

590.  The ruling is limited “to the 

exemption for those working in a 

professional capacity” only.  Id. at 

587, fn 2.  

In reaching its conclusion, the ap-

pellate court analyzed California 

Code of Regulations section 11040, 

subdivision (1)(A)(3) concerning 

the “Professional Exemption” 

which provides in pertinent part 

that: 

   “A person employed in a profes-

sional capacity means any employ-

ee who meets all of the following 

requirements: 

  … 

(b) Who is primarily engaged in an 

occupation commonly recognized 

as a learned or artistic profession,” 

i.e., “an employee who is primarily 

engaged in the performance of:(i) 

Work requiring knowledge of an 

advanced type in a field or science 

or learning customarily acquired by 

a prolonged course of specialized 

intellectual instruction and study, 

as distinguished from a general 

academic education and from an 

apprenticeship, and from training in 

the performance of routine mental, 

manual, or physical processes, or 

work that is an essential part of or 

necessarily incident to any of the  

above work; or (ii) Work that is 

original and creative in character 

in a recognized field of artistic 

endeavor (as opposed to work 

which can be produced by a per-

son endowed with general manu-

al or intellectual ability and train-

ing), and the result of which de-

pends primarily on the invention, 

imagination, or talent of the em-

ployee or work that is an essen-

tial part of or necessarily incident 

to any of the above work; and 

(iii) Whose work is predominant-

ly intellectual and varied in char-

acter (as opposed to routine 

mental, manual, mechanical, or 

physical work) and is of such 

character that the output pro-

duced or the result accomplished 

cannot be standardized in rela-

tion to a given period of time.  

(c) Who customarily and regular-

ly exercises discretion and inde-

pendent judgment in the perfor-

mance of duties set forth in sub-

paragraph[ ] … (b).  

(d) Who earns a monthly salary 

equivalent to no less than two (2) 

times the state minimum wage 

for full-time employment. Full-

time employment is defined in 

Labor Code Section 515(c) as 40 

hours per week.” Id. at 586.   

The decision did not specifically 

address law school students who 

have not yet graduated from law 

school.  

Thomas Kelleher,  

Partner 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=8CAADCS11040&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=8CAADCS11040&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=8CAADCS11040&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=8CAADCS11040&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=8CAADCS11040&FindType=L
http://web2.westlaw.com/find/default.wl?mt=7&db=1000215&docname=CALBS515&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=IE6B65E20D47F11DE8879F88E8B0DAAAE&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=7746A28F&referenceposition=SP%3b4b24000003ba5&r
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Employment Arbitration Agreement Held Unenforceable for Being One-Sided: Wisdom 

v. AccentCare 202 Cal.App.4th 591 (2012), review granted by California Supreme Court 

We note that the petition for review 

in the above case, Wisdom, supra, was 

granted after the appellate court 

affirmed the trial court’s order 

denying a motion to compel 

arbitration on unconscionability 

grounds. The website for the 

California Court of Appeal provides: 

"This case includes the following 

issue: Is an arbitration clause in an 

employment application that provides 

‘I agree to submit to binding 

arbitration all disputes and claims 

arising out of the submission of this 

application" unenforceable as 

substantively unconscionable for lack 

of mutuality, or does the language 

create a mutual agreement to 

arbitrate all such disputes?’ (See 

Roman v. Superior Court (2009) 172 

Cal.App.4th 1462.)" See, http://

www.courts.ca.gov/documents/ 

ws032612.pdf. Perhaps significantly 

and bearing on why review was 

granted in Wisdom, in Roman, supra, 

the appellate court "held that an 

agreement containing nearly identical 

language [as Wisdom, supra,] was 

bilateral, [i.e., not one-sided, and 

affirmed the trial court’s order 

compelling arbitation.] (172 

Cal.App.4th at p. 1473, 92 Cal.Rptr.3d 

153.)" Wisdom, supra at 600. 

 
In Wisdom, supra, the facts involved 

various employees who sued their 

employer, claiming they were not paid 

for overtime and time spent handling 

off-hour calls.  The trial court denied 

employer's petition to compel 

arbitration.  The Third District Court 

of Appeal affirmed finding that the 

subject arbitration agreement was 

procedurally and substantively 

unconscionable.  Id. at 591.  "A 

contract can be procedurally 

unconscionable if it is oppressive due 

to the unequal bargaining power of 

the parties. In this case, the 

preemployment arbitration 

agreement is procedurally 

unconscionable. ‘[F]ew employees are 

in a position to refuse a job because 

of an arbitration requirement.’  

(Armendariz v. Foundation Health 

Psychcare Services, Inc. (2000) 24 

Cal.4th 83, 115, 99 Cal.Rptr.2d 745, 

6 P.3d 669.)"  Id. at 594.  Moreover, 

“the agreement at issue was 

procedurally unconscionable because 

its language implied there was no 

opportunity to negotiate, because the 

rules of any arbitration were not 

spelled out in the agreement or 

attached thereto, and because 

plaintiffs did not understand they 

were waiving their right to a trial, 

nor was that fact explained to 

them."  Ibid. "We shall further 

conclude that the agreement was 

substantively unconscionable because 

it lacked mutuality.  The lack of 

mutuality is made apparent by 

contrast to a different application 

form, also employed by AccentCare, 

which provided that “in exchange for 

my agreement to arbitrate, 

AccentCare, Inc. also agrees to 

submit all claims and disputes it may 

have with me to final and binding 

arbitration....” Ibid.  In sum, the 

appellate court held the arbitration 

agreement was unenforceable.  

 
As an aside, the appellate court in 

Mayers, discussed infra in next article, 

made the following observation 

which may bear on why the 

California Supreme Court granted 

review for the Wisdom matter, supra:  

 
“The Supreme Court in AT&T 

Mobility [LLC v. Concepcion (2011) 563 

U.S. ----, ---, 131 S.Ct. 1740, 1745-

1746] held that section 2 of the 

[Federal Arbitration Act] preempts a 

rule under California law “classifying 

most collective-arbitration waivers in 

consumer          contracts as 

unconscionable” (AT&T Mobility, 

supra, 563 U.S. at p. ––––, 131 S.Ct. 

at p. 1746), because such a rule “ 

‘stands as an obstacle to the 

accomplishment and execution of the 

full purposes and objectives of 

Congress' ” (Id. at p. ––––, 131 S.Ct. 

at p. 1753).   

The Supreme Court explained, “a 

court may not ‘rely on the 

uniqueness of an agreement to 

arbitrate as a basis for a state-law 

holding that enforcement would be 

unconscionable, for this would 

enable the court to effect what ... 

the state legislature cannot.’ ”   
(Id. at p. ––––, 131 S.Ct. at p. 

1747.)” Mayers, infra, at 1204. 

 
In closing, it is open to speculation 

why the California Supreme Court 

granted review of Wisdom, supra 

and/or if Mayers, infra will remain 

citable.  There is some speculation 

that the California Supreme Court 

may seek to revisit Armendariz, su-

pra, given the United States Su-

preme Court’s recent ruling in 

AT&T Mobility.  In Armendariz, Cali-

fornia’s high court held that “FEHA 

claims are arbitrable if the arbitra-

tion permits an employee to vindi-

cate his or her statutory 

rights.”  Armendariz, supra at 

83.  On April 27, 2011, the Su-

preme Court of the United States 

handed down its opinion in AT&T 

Mobility LLC, supra, holding that “the 

Federal Arbitration Act preempts 

California's judicial rule regarding 

the unconscionability of class arbi-

tration waivers in consumer con-

tracts, abrogating Discover Bank v. 

Superior Court, 36 Cal.4th 148, 30 

Cal.Rptr.3d 76, 113 P.3d 1100 

[2005].”  AT&T Mobility, supra at 

1740.  The United States Supreme 

Court cited Armendariz and Discover 

Bank to be in “accord” on at least 

one point.  AT&T Mobility, supra at 

1746.  On the other hand, perhaps 

the California Supreme Court 

might continue to affirm that an 

unconscionability analysis remains 

viable to void an arbitration agree-

ment.  We will continue to monitor 

this matter as it proceeds through 

the appellate process.  

WALSH MCKEAN FURCOLO LLP 

http://www.courts.ca.gov/documents/ws032612.pdf
http://www.courts.ca.gov/documents/ws032612.pdf
http://www.courts.ca.gov/documents/ws032612.pdf
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2018586245
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2018586245
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2018586245
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000487703
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000487703
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2000487703
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2025172541
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2025172541
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The facts in the above matter con-

cerned a former employee who 

sued his employer for alleged dis-

crimination under California's Fair 

Employment and Housing Act 

("FEHA").  The employer peti-

tioned to compel arbitration, but 

the trial court denied the peti-

tion.  The Fourth District Court of 

Appeal affirmed, holding that the 

"(1) arbitration provisions in em-

ployment contract had high degree 

of procedural unconscionability; 

(2) arbitration provisions in em-

ployment contract had high degree 

of substantive unconscionability; 

and (3) refusal to sever arbitration 

provision was proper."  203 

Cal.App.4th at 1194.  "[A]n 

arbitration agreement must be 

found to be both procedurally and 

substantively unconscionable for it 

to be deemed unenforceable on 

unconscionability grounds.” “[T]he 

more substantively oppressive the 

contract term, the less evidence of 

procedural unconscionability is 

required to come to the 

conclusion that the term is 

unenforceable, and vice versa.”  Id. 

at 1209.  

 
First, as to procedural 

unconscionability, the appellate 

court "conclude[d] the arbitration  

provisions suffer[ed] from a high 

degree of procedural 

unconscionability because they 

constituted contracts of adhesion, 

were offered to plaintiff on a take-it-

or-leave-it basis, and, most 

importantly, required plaintiff to 

submit claims to final and binding 

arbitration pursuant to an 

unspecified (and undetermined) set 

of rules promulgated by the AAA. 

[American Arbitration 

Association].”  Ibid.  Second, 

substantive unconscionability occurs 

when a provision “‘involves contract 

terms that are so one-sided as to 

‘shock the conscience,’ or that 

impose harsh or oppressive terms.’ 

”  (citation omitted).  Ibid.  FEHA 

provides for the award of attorney's 

fees, expert fees and costs to a 

plaintiff simply for prevailing, but 

only allows a prevailing defendant to 

recover fees and costs upon showing 

that plaintiff's claims were "frivolous, 

unreasonable, without foundation, or 

faith."  Id. at 1209-1210. 

Nevertheless, the appellate court 

found that "the [subject] arbitration 

provisions unambiguously state, 

without explanation or qualification, 

that the ‘arbitrator shall be entitled 

to award reasonable attorney[ ] fees 

and costs to the prevailing party,’ 

such that the arbitrator was 

impermissibly empowered to award 

reasonable fees and costs to any 

prevailing party for any claims, 

including FEHA claims.”  Id. at 

1210.  The appellate court 

concluded "the prevailing party 

attorney fees term therefore injects 

a high degree of substantive 

unconscionability into the arbitration 

provisions defendant seeks to 

enforce," since it "'serve[d] as a 

vehicle for the waiver of [plaintiff’s] 

statutory rights created by the 

FEHA.'" Ibid.  Third, the appellate 

court affirmed the trial court’s 

refusal to compel arbitration by 

severing unconscionable portions of 

the arbitration provisions, since “[t]

he requirement that plaintiff abide by 

a set of rules promulgated by the 

AAA, which were not provided to 

him, much less identified with any 

clarity, is a significant defect that 

permeates the agreement with 

unconscionability.” Id. at 1212.  In 

sum, the appellate court ruled that 

the arbitration agreement was 

unenforceable. 
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