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While those of us at 

Walsh McKean Furcolo 

and our legal communi-

ty already knew manag-

ing partner John Walsh 

was among the elite 

lawyers in California, we 

are pleased to announce 

that John was listed in 

the 2012 edition of 

Southern California’s 

Top Rated Lawyers, 

published as the 

“definitive guide to legal 

representation in South-

ern California” as a maga-

zine distributed by the 

Los Angeles Times.  John 

and the firm were listed 

in the categories of insur-

ance law, construction 

law and personal injury.  

The publication is posted 

on our website:  

www.wmfllp.com/news 

John Walsh Listed in the 2012 Edition of Southern California’s Top Rated 

Lawyers  

Bittersweet Well-Wishes for Dinah McKean 

It is with mixed emo-

tion that we are saying 

goodbye to one of 

Walsh McKean Fur-

colo’s finest this month 

– Dinah McKean is re-

tiring.   An outstanding 

attorney, Dinah has 

been with us since the 

firm’s inception and 

helped build it into the 

dynamic place that it is 
Dinah McKean, 

Partner 

today.  We cannot 

thank you enough for 

all you’ve done for 

WMF Dinah, but want 

to take this opportunity 

to wish you the best of 

luck in your pursuits 

during a long and happy 

retirement - you will be 

missed.  
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Construction Defect Success - Crawford Obligation  

San Diego Superior Court – Favorable Result 

In a recent construction 

defect matter, the firm’s 

client, a general con-

tractor, was sued on a 

theory of negligence for 

water intrusion into 

two warehouse struc-

tures. Our cross-

complaint against vari-

ous subcontractors as-

serted a claim of ex-

press indemnity, includ-

ing a duty to defend, 

based on the indemnity 

agreements contained in 

the subcontracts.  Two 

subcontractors declined 

WMF’s tender for de-

fense and indemnity 

according to the term  

of their subcontracts.   

 
 WMF prepared and 

filed motions for sum-

mary adjudication on 

the issue of duty to de-

fend pursuant to the 

California Supreme 

Court’s decision in 

Crawford v. Weather 

Shield Manufacturing, Inc. 

(2008) 44 Cal.4th 541 

against the subcontrac-

tors refusing to defend.  

These motions were 

predicated on claims 

asserted by the plaintiff 

against our client which 

arose out of the sub-

contractors’ work.   

 
In Crawford, the Su-

preme Court recog-

nized that a subcontrac-

tor’s promise to defend 

may not depend on an 

ultimate determination 

of whether indemnity is 

owed, but instead arises 

immediately upon ten-

der, independent of any 

finding of negligence. 

(See Crawford, supra, 44 

Cal.4th at 565, 567.) 

The subcontractors 

each advanced creative 

counterarguments, al-

leging, inter alia, the 

contract was one of 

adhesion; custom and 

practice between the 

parties ran contrary to 

the contract terms; the 

matter was not ripe for 

determination pending 

the outcome of the liti-

gation, and various oth-

er arguments based on 

California’s detailed 

statutory scheme and 

voluminous case law 

pertaining to indemnity 

 

Dinah McKean,  
Partner 

provisions in con-

struction contracts.  

Nonetheless, WMF 

ultimately prevailed 

with respect to both 

subcontractors, as the 

court ruled that each 

had an immediate duty 

to defend our client 

pursuant to the terms 

of the subcontracts. 

Stephen Kerins,  
Associate 
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the South County Division has been 

closed. 

    One of the independent calen-

dar civil courtrooms located in the 

East County Division has been 

closed. 

    The civil business offices in the 

East and South County Divisions no 

longer accept civil filings (including 

small claims), except those for civil 

harassment and elder abuse cases. 

    The Ramona Courthouse has 

been closed. 

    The North County Juvenile De-

pendency Courtroom has been 

closed. 

    Some Central Division court-

rooms have been closed. 

    The probate courts are being 

consolidated.  

 

Los Angeles Superior Court 

For fiscal year 2013/2014, the im-

pending budget cuts are planned to 

be very significant in order to reduce 

operating costs.  If the cuts occur, 

these changes will include but will 

not be limited to: 

    General jurisdiction personal 

injury cases, including wrongful death 

and medical malpractice cases, will 

need to be filed downtown at the 

Stanley Mosk Courthouse to be as-

signed to one of two master calendar 

courtrooms. 

    Master calendar judges will be 

expected to carry as many as 8,000 

cases at a time. 

    Master calendar courts will have 

discretion to remove more complex 

personal injury cases to individual 

calendar courts. 

    The courts will no longer moni-

tor the service of summons and 

complaint. 

    The courts may no longer con-

duct either case management confer-

ences or post-mediation status con-

ferences in personal injury cases. 

    The courts may no longer 

issue orders to show cause regard-

ing dismissals, defaults or service in 

personal injury cases. 

    The exact location of a per-

sonal injury trial will not be an-

nounced until the day of trial. 

    All limited jurisdiction collec-

tions cases will be handled out of 

two master calendar departments, 

in Norwalk and Chatsworth. 

    All non-collection, limited ju-

risdiction cases, including limited 

jurisdiction personal injury cases, 

will be handled by two master cal-

endar courts at the Stanley Mosk 

Courthouse. 

    Most civil harassment cases 

will be handled in family court.  

    All probate cases will be at the 

Stanley Mosk Courthouse. 

    Small claims will be heard at 

six courthouses: Lancaster, Stanley 

Mosk, Alhambra, Van Nuys 

(North), Norwalk and Inglewood. 

    Unlawful detainer cases will be 

heard in four courthouses. 

    Temporary judges and all 

court-run ADR programs are to be 

discontinued. 

    There will be no court-

provided court reporters for civil 

matters. 

    There may be implementation 

of an e-filing system for complex 

cases. 

 

The San Diego and Los Angeles 

Superior Courts are facing sig-

nificant changes in order to deal 

with California’s budgetary situ-

ation and to reduce costs.  

Some of the more significant 

changes are listed below.   

 

San Diego Superior Court 

As of November 5, 2012, the 

San Diego Superior Court will 

only provide court reporters in 

criminal felony, family, and juve-

nile matters during regular 

court hours.  Parties must now 

arrange for and pay for privately

-retained certified court report-

ers to serve as official report-

ers, if they wish to have a rec-

ord of the proceedings in many 

civil or probate matters.  Such 

privately-retained court report-

ers must be appointed by the 

court in each matter, for which 

the parties may choose from a 

list of court-approved certified 

shorthand reporters without a 

stipulation of the parties. 

Other changes include:  

    The one independent cal-

endar civil courtroom located in 

Thomas Kelleher,  

Partner 

San Diego and Los Angeles Superior Court Cuts  
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During this holiday season, the 

firm of Walsh McKean Furcolo 

adopted a family of four.   

 

 Insurer’s Duty to Settle: Yan Fang Du v. Allstate Insurance Company, 2012 WL4748679 

(9th Cir. Cal.)  
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In the Summer 2012 edition of the 

WMF newsletter, we reported on 

Yan Fang Du v. Allstate Insurance 

Company 681 F.3d 1118 (9th Cir. 

2012), a bad faith case in which 

case the United States Court of 

Appeals for the Ninth Circuit 

ruled that an insurer can be liable 

for bad faith failure to settle in the 

absence of a settlement demand 

from the third-party claimant.  Just 

denies or delays the payment of policy 

benefits because of a genuine dispute 

as to the existence of coverage or the 

amount of a covered claim, does not 

apply to third-party claims. 

 
In the amended opinion, the Court 

omitted its previous holdings that the 

duty to settle can be breached absent 

a settlement demand from the third-

party claimant and that the “genuine 

dispute doctrine” does not apply to 

third-party claims.  Instead, the Court 

avoided these issues and concluded 

that it need not resolve them because 

there had been no foundation for 

Du’s proposed jury instruction.  In 

this particular case, the insurer had 

engaged Du in settlement discussions 

in a timely fashion in view of the cir-

cumstances.  It was reasonable for the 

insurer not to rely on uncorroborat-

ed and conflicting representations 

regarding Du’s injuries made by Du 

and her counsel, but rather to wait 

until it received Du’s medical records 

before engaging in settlement discus-

sions.         

IMPORTANT NOTICE 

 
This publication is provided only as a general discussion of legal principles and ideas.  Every situation is unique and must be reviewed 

by a licensed attorney to determine the appropriate application of the law to any particular scenario.  Discussion of cases is informa-

tional and not a guarantee of future results.  If you have a legal question, consult with an attorney.  The reader of this publication 

will not rely upon anything herein as legal advice and will not substitute anything contained herein for obtaining legal advice from an 

attorney.  No attorney-client relationship is formed by the publication or reading of this document.  Walsh McKean Furcolo LLP 

assumes no liability for typographical or other errors contained herein or for the changes in the law affecting anything discussed 

herein.  

 

For further information, please contact Thomas Kelleher at Walsh McKean Furcolo LLP, 625 Broadway, Suite 1402, San Diego,  

California 92101; 619.232.8486; tkelleher@wmfllp.com. 

four months later, apparently amid 

overwhelming outcry from insurers 

and defense lawyers, the Ninth Cir-

cuit Court of Appeals denied the in-

surer’s petition for rehearing in the 

Du case and issued an amended opin-

ion without oral argument, backtrack-

ing considerably from its original deci-

sion. 

 
In the Du case, plaintiff Du had pro-

posed a jury instruction which provid-

ed that the insurer could be liable for 

breach of the implied covenant of 

good faith and fair dealing if it “did 

not attempt in good faith to reach a 

prompt, fair, and equitable settle-

ment” after the insured’s liability had 

become reasonably clear.  In its origi-

nal opinion, the Court of Appeals 

held that the district court’s rejection 

of Du’s jury instruction was in error 

for two reasons: (1) an insurer has an 

affirmative duty to effectuate settle-

ment where liability is reasonably 

clear even in the absence of a settle-

ment demand; and (2) the “genuine 

dispute doctrine”, which holds that an 

insurer is not liable for bad faith if it 

Walsh McKean Furcolo LLP Adopts a Family During the Holiday Season 

During this holiday season, Walsh 

McKean Furcolo adopted a family of 

four through SAY San Diego’s 2012 

Adopt-A-Family Program.  The family 

consisted of an adult female, an adult 

male, a 14-year old girl and an 8-year 

old boy. The firm’s employees donated 

Laura Stewart, 

Associate 

the various items requested by the fami-

ly and enjoyed a festive gift wrapping 

celebration in the conference room on 

Monday, December 10th.  Later that 

evening, the gifts were dropped off at 

the offices of SAY for distribution to 

the family. 
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