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constitutes covered 
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For the third year in a row, founding partner John Walsh 

was recognized as a "Top Lawyer" in San Diego County. 

John was listed by San Diego Magazine in its compilation 

of 2015 Top Lawyers for the region in the categories of 

civil and insurance litigation. John's accomplishments help 

to maintain the firm's Martindale-Hubbell AV rating as 

well as its A.M. Best recommended status. The firm con-

gratulates John on this accomplishment.  

property damage 

when that defective 
product must be 

removed and re-
placed, but causes 

no damage to other 

parts of the project.  

 
In Regional Steel Corp. 
v. Liberty Surplus In-

surance Corp. 226 
Cal.App.4th 1377 

(2014), the insured, 
Regional Steel Cor-
poration 

(“Regional”), was 
hired to install rein-

forcing steel as part 

Incorporation of Inadequate Seismic Tie Hooks into an Apartment Building 

Does Not Constitute “Property Damage” within the Meaning of a CGL Policy  

Regional Steel Corp. v. Liberty Surplus Insurance Corp. 226 Cal.App.4th 1377 (2014) 

of the construction 

of a 14-story apart-
ment building.  Re-

gional installed the 
reinforcing steel 

using 90 degree 
and 135 degree 

seismic tie hooks 
before the con-

crete subcontrac-
tor encased them 

in concrete.  A 
City building in-

spector later issued 
a correction notice 

requiring the exclu-
sive use of 135 de-
gree tie hooks.  In 

continued on next page 
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cross-complaint were 

caused by the need to 
reopen the poured con-

crete to correct the tie 
hook problem and did 

not constitute 
“property damage” 

within the meaning of 
the policy.  The trial 
court found that Liberty 

had no duty to defend 
Regional. The insured 

appealed. 

 
The Court agreed, 

holding that Regional’s 
installation of inade-

quate seismic tie hooks 
did not constitute 

“property damage” be-
cause there was no oth-
er damage to the apart-

ment building.  In reach-
ing this decision, the 

Court explained that 
California law is in con-

flict over whether the 
incorporation of defec-

tive materials into a 
whole building consti-

tutes “property dam-
age” within the meaning 

of a CGL policy.  One 
line of cases holds that 

the cost of removing 
and replacing the in-

sured’s defective work 
or material, where 

there is no damage to 
other property, is an 
economic loss, not 

physical injury to prop-
erty.  For example, in 

F&H Construction v. ITT 
Hartford Ins. Co. 118 

Cal.App.4th 364 (2004), 
the insured’s installation 

of defective steel pile 
caps that were welded 

onto driven piling on a 
construction project 

were found to not have 

caused property dam-
age.  Another line of 

cases holds that the 
physical linking of de-

fective work or materi-
al to a building qualifies 

as covered property 
damage if the defective 
work or material must 

be removed or re-
paired to comply with 

building codes or 
health and safety stand-

ards.  For example, in 
Armstrong World Indus-

tries, Inc. v. Aetna Casu-
alty & Surety Co. 45 

Cal.App.4th 1 (1996), 
the insured’s installa-

tion of asbestos-
containing building ma-

terials in a building was 
found to have caused 

physical injury to the 
building even before 
the release of asbestos 

fibers and, in Shade 
Foods, Inc. v. Innovative 

Products Sales & Market-
ing, Inc. 78 Cal.App.4th 

847 (2000), the in-
sured’s supplying diced 

almonds with wood 
splinters in them which 

were later incorpo-
rated into breakfast 

cereal was found to 
have caused property 

damage to the cereal.   

 
In Regional Steel, the 
Court found that Re-

gional’s installation of 
improper tie hooks fell 

squarely within the 
ambit of the rule of 

F&H Construction and 
distinguished Armstrong 

and Shade Foods on the 
ground that both cases 

the resulting litigation, 

the general contractor 
cross-complained 

against Regional alleging 
that Regional’s failure to 

use only 135 degree tie 
hooks necessitated the 

removal of concrete 
walls in order to replace 
all of the 90 degree tie 

hooks, causing delay, 
loss of use, loss of rental 

income, and other dam-

ages.   

 
The insurance policy at 
issue obligated Liberty 

to defend and indemnify 
against “those sums the 

insured becomes legally 
obligated to pay as dam-
ages because of … 

‘property damage’” 
caused by an 

“occurrence” where 
“property damage” was 

defined as “[p]hysical 
injury to tangible prop-

erty, including all result-
ing loss of use of that 

property….”  The policy 
also contained an 

“Impaired Property” 
exclusion, which exclud-

ed coverage for 
“property damage” to 

“impaired property” or 
property that “has not 

been physically injured, 
arising out of … [a] de-
fect, deficiency, inade-

quacy or dangerous con-
dition in ‘your product’ 

or ‘your work.’”     

 
Liberty denied Region-

al’s request for a de-
fense on the ground that 

the purely economic 
losses sought by the 

general contractor in its 

“involved contamina-

tion by hazardous 
materials that were 

incorporated into a 
whole,” as opposed to 

the “incorporation of 
defective workman-

ship into a construc-
tion project.”  The 

contamination of the 
larger product, in the 

Court’s view, qualified 
as injury to other 

property, and allowing 
coverage for ordinary 

defective construction 
and faulty materials 
would create broader 

coverage than the 

parties intended.   

 
The Court also found 
that the “Impaired 

Property” exclusion 
applied because under 

that exclusion, there 
is no coverage for 

property damage to 
“property that has not 

been physically in-
jured” arising out of 
Regional’s negligent 

work or failure to 
perform its contractu-

al obligations. The 
general contractor’s 

cross-complaint al-
leged that Regional 

negligently installed 
improper tie hooks 

and thus the underly-
ing suit arose from 

deficiencies in Region-
al’s work or its failure 

to perform its con-
tractual obligations, or 

both.  
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Select New Employment Laws in California for 2015 

Thomas Kelleher,  

Partner 

Labor Code Sections 

245-249, and 2810.5 – 

Mandatory Paid Sick 

Days 

Pursuant to the new 

“Healthy Workplaces, 

Healthy Families Act of 

2014,” qualified employees 

working on or after July 1, 

2015, in California for 30 

days will be entitled to 

paid sick-leave for pre-

scribed purposes begin-

ning after the 90th day of 

employment.  Persons 

who are subject to collec-

tive bargaining agreements 

do not qualify.  Qualified 

employees accrue one 

hour of paid sick leave for 

every 30 hours worked.  

Employers may limit such 

accrual to 48 hours or six 

days per year.  Unused 

sick days carry over to the 

following year.  In the al-

ternative, employers may 

elect to provide a lump 

sum of three paid sick 

days to each employee 

with no carry over to the 

next year.    Employers 

are required to comply 

with notice and record 

maintenance require-

ments.  Failure to comply 

with the Act subjects em-

ployers to penalties.   

However, “[a]n employer 

is not required to provide 

additional paid sick days 

pursuant to … [Labor 

Code section 246] if the 

employer has a paid leave 

policy or paid time off 

policy, the employer 

makes available an 

amount of leave that may 

be used for the same pur-

poses and under the same 

conditions as specified in 

this section, and the poli-

cy does either of the fol-

lowing: (1) Satisfies the 

accrual, carry over, and 

use requirements of this 

section. (2) Provides no 

less than 24 hours or 

three days of paid sick 

leave, or equivalent paid 

leave or paid time off, for 

employee use for each 

year of employment or 

calendar year or 12-

month basis.” 

Section 246.5 of the Labor 

Code provides: “There 

shall be a rebuttable pre-

sumption of unlawful re-

taliation if an employer 

denies an employee the 

right to use accrued sick 

days, discharges, threat-

ens to discharge, de-

motes, suspends, or in 

any manner discriminates 

against an employee with-

in 30 days of any of the 

following: (A) The filing of 

a complaint by the em-

ployee with the Labor 

Commissioner or alleging 

a violation of this article. 

(B) The cooperation of an 

employee with an investi-

gation or prosecution of 

an alleged violation of this 

article. (C) Opposition by 

the employee to a policy, 

practice, or act that is 

prohibited by this article.” 

Government Code Sec-

tion 12940 – FEHA Co-

vers Select Unpaid In-

terns and Volunteers 

The long-standing Califor-

nia Fair Employment and 

Housing Act (“FEHA”) 

now prohibits discrimina-

tion or harassment related 

to the employment of 

select unpaid interns and 

volunteers.  

Government Code Sec-

tion 13084 – Employers 

Prohibited from Dis-

crimination Against 

Medi-Cal Recipients 

Existing California law 

provides for the Medi-Cal 

program, which is adminis-

tered by the California 

Department of Health 

Care Services, and under 

which qualified low-

income persons receive 

health care benefits.  The 

Medi-Cal program is gov-

erned, in part, by federal 

Medicaid provisions.  Pur-

suant to revised section 

13084 of the California 

Government Code, employ-

ers are prohibited from 

discharging, discriminating, 

retaliating, or refusing to 

hire an individual who is 

enrolled or subsequently 

enrolls in Medi-Cal. 

FEHA Covers Undocu-

mented Individuals Is-

sued California Driv-

er’s Licenses  

Pursuant to another 

amendment to the FEHA, 

the term “‘national 

origin’ discrimination 

includes, but is not 

limited to, discrimina-

tion on the basis of 

possessing a driver's 

license granted un-

der Section 12801.9 of 

the Vehicle Code.”  In 

pertinent part, Califor-

nia Vehicle Code section 

12801.9 provides that 

“[a] license issued pur-

suant to this section, 

including a temporary 

license issued pursuant 

to Section 12506, shall 

include a recognizable 

feature on the front of 

the card, such as the 

letters ‘DP’ instead of, 

and in the same font 

size as, the letters ‘DL,’ 

with no other distin-

guishable feature. (2) 

The license shall bear 

the following notice: 

‘This card is not ac-

ceptable for official 

federal purposes. This 

license is issued only as 

a license to drive a mo-

tor vehicle. It does not 

establish eligibility for 

employment, voter 

registration, or public 

benefits.’”  Thus, em-

ployers are now pro-

hibited from discrimi-

nating based on an indi-

vidual’s possession of 

such driver’s license. 

continued on next page 

https://web2.westlaw.com/find/default.wl?mt=7&db=1000225&docname=CAVES12801.9&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1242067&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=8E564085&rs=WLW15.01
https://web2.westlaw.com/find/default.wl?mt=7&db=1000225&docname=CAVES12801.9&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1242067&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=8E564085&rs=WLW15.01
https://web2.westlaw.com/find/default.wl?mt=7&db=1000225&docname=CAVES12506&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=984304781&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=698568B9&rs=WLW15.01
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Labor Code Section 

226.7 – Rest or Recov-

ery Periods to Prevent 

Heat-Illness Prevention 

Are Counted as Hours 

Worked 

Section 226.7 of the Labor 

Code provides that 

“recovery period,” i.e., “a 

cooldown period [is] af-

forded an employee to 

prevent heat illness.” The 

statute is amended to re-

quire as follows as to cer-

tain employees: “A rest or 

recovery period mandated 

pursuant to a state law… 
shall be counted as hours 

worked, for which there 

shall be no deduction from 

wages.” 

Labor Code Section 

2810.3 – Joint Wage 

and Hour Violation Lia-

bility with Staffing 

Agencies 

Pursuant to amended Labor 

Code § 2810.3, certain em-

ployers using staffing agen-

cies or other labor con-

tractor entities are jointly 

liable for wage and hour 

violations.  The statute 

requires a “client employ-

er” to share with a “labor 

contractor” all civil legal 

responsibility and civil 

liability for all workers 

supplied by that labor 

contractor for the pay-

ment of wages and the 

failure to obtain valid 

workers’ compensation 

coverage. The law also 

prohibits a client employ-

er from shifting to the 

labor contractor legal 

duties or liabilities under 

workplace safety provi-

sions with respect to 

workers provided by the 

labor contractor. The 

term “client employer” is 

defined as a business enti-

ty that obtains or is pro-

vided workers to perform 

labor within its usual 

course of business from a 

labor contractor, except 

as excluded.  

Labor Code Section 

98.6 – $10,000 Penalty 

for Retaliation Related 

to Labor Code Viola-

tion Complaints 

In addition to other reme-

dies available, this statute 

mandates that an employ-

er who discriminates or 

retaliates against an em-

ployee for reporting or 

filing a complaint with 

respect to Labor Code vio-

lations pursuant to “this 

section is liable for a civil 

penalty not exceeding ten 

thousand dollars 

($10,000) per employee 

for each violation of this 

section, to be awarded to 

the employee or employ-

ees who suffered the vio-

lation.” 

Labor Code Section 

230.3 – The Term 

“Emergency Rescue 

Personnel” Redefined 

The definition of 

“emergency rescue per-

sonnel” is expanded in this 

pre-existing Labor Code 

section prohibiting dis-

crimination or discharge in 

employment to include an 

officer, employee, or 

member of a “disaster 

medical response entity 

sponsored or requested 

sponsored or requested 

by” the State of California, 

“whether that person is a 

volunteer or partly paid 

or fully paid, while he or 

she is actually engaged in 

providing emergency ser-

vices.”   

Government Code Sec-

tion 12950.1 – 

“Abusive Conduct” to 

Be Part of Sexual Har-

assment Prevention 

Training 

Employers with 50 or 

more employees must 

address “abusive con-

duct” as part of mandato-

ry sexual harassment 

training and education.  

“Abusive Conduct” is 

defined in pertinent part 

as “conduct of an em-

ployer or employee in 

the workplace, with mal-

ice, that a reasonable 

person would find hostile, 

offensive, and unrelated 

to an employer's legiti-

mate business interests,” 

but that “[a] single act 

shall not constitute abu-

sive conduct, unless espe-

cially severe and egre-

gious.” 

continued on next page 

In Gonsalves v. Li, the facts 

concerned a personal 

injury action against a 

driver after an accident 

during a test drive of an 

automobile caused inju-

ries to the plaintiff pas-

senger.  During discov-

ery, plaintiff served re-

quests for admission 

(“RFA’s”) on the driver.  

Denials of Requests for Admission Are Not Usually Admissible at Trial 

Gonsalves v. Li 232 Cal.App.4th 1406 (2015)  

The driver denied certain 

of those RFA’s.  At trial, 

counsel for plaintiff ques-

tioned driver extensively 

in front of the jury about 

his denials to the RFA’s, 

including that the driver 

replied, “Responding par-

ty has a lack of infor-

mation and knowledge to 

admit this Request for 

Admission. A reasonable 

inquiry concerning this 

matter has been made, 

and the information 

known or readily obtaina-

ble is insufficient to ena-

ble responding party to 

admit this matter.” Id. at 

1412.  Plaintiff's counsel 

cross-examined driver on 

this and similar responses 

to the RFA's despite mul-

tiple defense objections.  

The trial court admitted 

in evidence the RFA’s and 

the driver’s responses.  

The jury found in favor of 

plaintiff, and driver ap-

pealed. 

 
On appeal, the driver 

argued that the discovery 
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Calculation of On-Call Hours and “Sleep Time” for Determining Hours Worked 

Mendiola v. CPS Security Solutions, Inc. 60 Cal.4th 833 (2015) 

statutes do not authorize 

admission at trial of deni-

als to RFA's and that the 

trial court erred in allow-

ing plaintiff's counsel to 

examine him about his 

qualified denials, and in 

admitting the written 

responses. The appellate 

court agreed, reasoning 

that the task asked of the 

driver in front of the jury 

was unfair since driver 

“was asked to explain ‘by 

memory and on the spot’ 

and without the ability to 

consult with his attorney 

why he took the legal 

position that he could not 

admit or deny certain 

RFA's without further 

inquiry.”  Id. at 1415-

1416.   

 
The First District Court 

of Appeal held that 

“denials of RFA's are not 

admissible evidence in an 

ordinary case, i.e., a case 

where a party's litigation 

conduct is not directly in 

issue. Thus, the trial 

court permitted examina-

tion of Li that was unfair 

and prejudicial to him, 

and erred in admitting 

those responses in evi-

dence.”  Id. at 1417.  The 

appellate court vacated 

the verdict and remanded 

the case for a new trial. 

Id. at 836.  The trial 

court consolidated the 

two classes, certified the 

class, and subsequently 

granted plaintiffs’ motion 

for summary adjudica-

tion regarding the lawful-

ness of CPS’ compensa-

tion policy.  An appeal 

followed.  The appellate 

court affirmed in part 

and reversed in part.  

Both parties petitioned 

for review. 

 
The California Supreme 

Court observed in perti-

nent part that California 

Industrial Welfare Com-

mission’s “Wage Order 

4 defines hours worked 

as ‘the time during which 

an employee is subject 

The relevant facts in 

Mendiola v. CPS Security 

Solutions, Inc. concerned 

two classes of security 

guards who sought dam-

ages and declaratory 

relief from their employ-

er, CPS, for alleged fail-

ure to pay minimum 

wage and overtime com-

pensation. CPS cross-

claimed for declaratory 

relief.  CPS employed  
on-call guards to provide 

security at construction 

worksites. Part of each 

guard's day was spent on 

active patrol. Each even-

ing, guards were re-

quired to be on-call at 

the worksite and to re-

spond to disturbances 

should the need arise.  

to the control of an em-

ployer, and includes all 

the time the employee is 

suffered or permitted to 

work, whether or not 

required to do so.’”  Id. 

at 839.  “Thus, an em-

ployee who is subject to 

an employer's control 

does not have to be 

working during that time 

to be compen-

sated….” (Citation 

omitted).  Ibid.  Among 

other things, “the guards 

here were required to 

‘reside’ in their trailers 

as a condition of em-

ployment and spend on-

call hours in their trail-

ers or elsewhere at the 

worksite. They were 

obliged to respond, im-

mediately and in uni-

form, if they were con-

tacted by a dispatcher or 

became aware of suspi-

cious activity.”  Id. at 

841.   

 
In sum, California’s high-

est court concluded that 

“plaintiffs' on-call time 

constituted hours 

worked within the 

meaning of Wage Order 

4 and was subject to the 

wage order's minimum 

wage and overtime pro-

visions” and that “state 

and federal regulations 

[did not] permit[ ] CPS 

to exclude sleep time 

from plaintiffs' 24–hour 

shifts.”  Id. at 849.   



Primary Assumption of the Risk Bars Kickboxer Student’s Claims against Athletic Club 

Honeycutt v. Meridian Sports Club, LLC 179 Cal.Rptr.3d 473 (2014) 
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Economic Loss Doctrine May Bar Cross-Claims for Equitable Indemnity or Contribution 

State Ready Mix, Inc. v. Moffatt & Nichol 232 Cal. App.4th 1227 (2015) 
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In this commercial 

construction defect 
case, the pertinent 

facts concerned a pier 
construction contrac-

tor which brought an 
action against State 

Ready Mix, Inc. 
(“State”) for breach 

of contract and 
breach of warranty 

after the concrete 
failed to meet the 

project owner's com-

pressive strength re-

quirements. State filed 
a cross-complaint for 

implied equitable in-
demnity and contribu-

tion, alleging that 
Moffatt (the civil engi-

neer) failed to use rea-
sonable care in review-

ing and approving a mix 
design. After three 

pleading attempts, the 
trial court sustained 

Moffatt's demurrer 

without leave to amend to 

State’s cross-complaint 
because Moffatt was not in 

privity of contract with 
the pier construction con-

tractor or State and be-
cause the cross-complaint 

was barred by the eco-
nomic loss rule.  Id. at 

1231.  

 
The appellate court af-

firmed, and elaborated 
that “the economic loss 

rule bars State's cross-

complaint because 
Moffatt has no contrac-

tual relationship with 
State or [the pier con-

struction contractor] 
and no facts are alleged 

that the concrete in-
jured a person or dam-

aged other property.”  
Id. at 1232. 

Recent Success within our Firm 

Ashley Christensen, 

Associate 

Regan Furcolo,  

Partner 

Walsh McKean Furcolo 

attorneys Regan Furcolo 
and Ashley Christensen 

are pleased to report that 
they successfully resolved 

a residential bad faith and 
unfair trade practices law-

suit seeking compensatory 
and punitive damages and 

attorneys’ fees on the eve 
of trial for pennies on the 

dollar.  Plaintiff alleged 
that the insurer and its 

broker misrepresented 
the terms of the insured’s 

policy and colluded to un-

derinsure plaintiff and oth-
er California residents 

using a number of decep-
tive underwriting practic-

es.  WMF attacked plain-
tiff’s claims through vari-

ous pre-trial motions and, 
despite plaintiff’s claimed 

entitlement to a seven-
figure verdict, he accepted 

a statutory offer to com-
promise (CCP 998 offer) 

for less than the cost of 

defense. 

WMF Successfully Resolves Million-Dollar Bad Faith Lawsuit 
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