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Associate 

blood around the 
toilet area of the 

women’s restroom.  
She went to the em-

ployees’ department 
and demanded to 

know who was on 
their menstrual cycle.  

When the employees 
denied the same, Ms. 

Yang instituted a strip 
search. The employ-

ees were told that 
they would be fired if 

they refused to par-
ticipate in the search.  
The employees sued 

for various claims, 
including sexual har-

assment and false 
imprisonment.   

 
The cosmetics com-

pany tendered that 
lawsuit to Arch, 

which denied the 
claim based on the 

“employment-related 
practices” exclusion 

which excluded cov-
erage for “[e]

mployment-related 
practices, policies, 
acts or omissions, 

such as coercion, 
demotion, evaluation, 

reassignment, disci-
pline, defamation, 

harassment, humilia-
tion, discrimina-

On September 15, 

2014, the Second Dis-
trict Court of Appeal 

affirmed a trial court’s 
ruling dismissing a bad 

faith complaint arising 
from the insurer’s de-

nial of coverage for a 
sexual harassment and 

false imprisonment suit 
based on the employ-

ment-related practices 
exclusion.    

 
The underlying case 

had a rather unusual 
fact pattern.  Three 
employees of cosmet-

ics company Jon Davler 
sued the company and 

their supervisor, Chris-
tina Yang.  They alleged 

that Ms. Yang became 
upset after finding 

tion… .”  Jon Davler 

filed a bad faith com-
plaint and Arch de-

murred arguing that 
the employment-

related practices 
exclusion barred 

coverage for the 
claims.  The trial 

court agreed and 
dismissed Jon 

Davler’s complaint 
without leave to 

amend.  Jon Davler 
appealed, advancing 

three arguments. 
 

First, it contended 

that the phrase 
“such as” in the em-

ployment-related 
practices exclusion 

was ambiguous as to 
the false imprison-

ment claims and that 
the phrase “such as” 

limited the scope of 
the exclusion only to 

causes of action hav-
ing similar character-

istics to the specifi-
cally enumerated 

offenses.  The court 
of appeal disagreed, 
stating that the 

phrase “such as” 
indicates that the 

causes of action 
listed were exam-

ples. 

Employment-Related Practices Exclusion Bars Coverage for False Imprison-

ment Claims Arising from Supervisor’s Bizarre Actions 

Jon Davler, Inc. v. Arch Insurance Company 229 Cal.App.4th 1025 (2014) 

Second, Jon Davler 

argued that the poli-
cy was ambiguous 

because the policy’s 
“personal and ad-

vertising injury” cov-
erage applied to 

bodily injury “arising 
out of … false ar-

rest, detention or 
imprisonment” and 

the employment-
related practices 

exclusion applied to 
injuries “arising out 

of” employment-
related practices.  
Jon Davler argued 

the use of “arising 
out of” in both con-

texts was ambigu-
ous.  The court of 

appeal disagreed, 
pointing out that 

“arising out of” is 
interpreted very 

broadly by Califor-
nia courts and that 

under Low v. Golden 
Eagle Ins. Co. 104 

Cal.App.4th 306 
(2002) the exclusion 

applied because 
there was a close 
nexus between the 

false imprisonment 
claim and the em-

ployees’ employ-
ment and there 

were no allegations 

continued on next page 



WALSH MCKEAN FURCOLO LLP Page 2 

 

 

WALSH MCKEAN FURCOLO LLP 

der the employment-

related practices exclu-
sion.  The court of ap-

peal again disagreed, em-
phasizing that the “such 

as” language was not 
exclusive and stating that 

the exclusion was suffi-
ciently plain and clear 
such that an average lay-

person would under-
stand that it applied to 

“a category of claims: 
those arising in the em-

ployment setting.” 

The Jon Davler case 

supports a broad appli-
cation of the employ-

ment-related practices 
exclusion to claims 

arising from workplace 
incidents.  It also af-

firms that the use of 
“such as” in an employ-
ment-related practices 

exclusion does not 
render the exclusion 

ambiguous and does 
not limit the exclusion 

to claims arising solely 

of a relationship be-

tween the employees 
and their employer out-

side their employment. 
 

Third, Jon Davler argued 
the policy as a whole 

was ambiguous because 
it provided coverage for 
injury arising out of false 

imprisonment under the 
personal and advertising 

injury coverage and did 
not specifically exclude 

false imprisonment un-

Judgment for Plaintiff Reversed Regarding Alleged Bad Faith Denial of Policy Limits  

Settlement Demand 

Graciano v. Mercury General Corp. 231 Cal.App.4th 414 (2014) 

Thomas Kelleher,  

Partner 

from the examples 

contained therein.  

Page 2 

In Graciano v. Mercury 

General Corp., plaintiff 
was injured upon being 

hit by a driver (Saul) 
who held an insurance 

policy with $50,000 
policy limits issued by 

California Automobile 
Insurance Company 

(“CAIC”) whose parent 
company was Mercury 

General.  Three days 
later, the plaintiff’s at-

torney called CAIC to 
report plaintiff’s injury, 

but misidentified the 

offending driver’s policy 
number and name. 

CAIC reassigned the 
report, after identifying 

another individual (Jose 
- who had also listed 

the subject vehicle as 
insured under a differ-

ent CAIC policy) as the 
insured.  Saul had con-

tacted CAIC to report 
the accident as 

well.  One of CAIC’s 
claims units also pur-

sued a coverage investi-
gation and confirmed 
that the listed policy to 

Jose had been can-
celled.   

 
The plaintiff’s attorney 

sent a demand letter to 
CAIC, naming Jose as 

the insured and stating 
her intention to pursue 

relief “arising out of an 
event in which your 

above-referenced insured 
and/or their vehicle 

struck [the plain-

tiff].”  Id. at 419.  CAIC 

tried to contact Jose 
without success.  The 

demand letter designat-
ed an expiration date 

of ten (10) days to set-
tle for the policy limits. 

 
The same day CAIC 

received the demand 
letter, it asked plaintiff’s 

attorney for an exten-
sion so that it could 

finish its investigation, 
but the attorney re-

fused.  Four days later, 
the investigation re-
vealed that Saul was a 

“non-listed driver” un-
der Jose’s old poli-

cy.  After two more 
days, CAIC responded 

to the plaintiff’s “policy 
limits demand” on  

Jose’s policy, noting 
that while its prelimi-

nary investigation was 
still ongoing, Jose’s old 

policy was seemingly 
inactive at the time of 

the accident, so the 

demand could not be 

accepted before the 
deadline.  The next 

day, CAIC discovered 
that Saul was its in-

sured and that a claim 
existed under Saul’s 

name.  The plaintiff’s 
claim was immediately 

assigned to the unit 
handling Saul’s 

claim.  The plaintiff’s 
attorney was in-

formed of the situa-
tion, but refused a 24-

hour extension to 
respond to the de-
mand.  Before the 

deadline, the plaintiff 
received an offer of 

$50,000 from CAIC – 
representing the full 

policy limits on Saul’s 
policy – to fully settle 

plaintiff’s claim.  Plain-
tiff rejected the offer 

and sued Saul.  The 
jury ruled in plaintiff’s 

favor, and she was 
awarded a judgment 

of over $2 million 

continued on next page 
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against Saul and obtained 

an alleged assignment of 
Saul’s rights against 

CAIC. 
 

The Fourth District 
Court of Appeal re-

versed, concluding in 
pertinent part that CAIC 

was prejudiced by the 
plaintiff’s misidentifica-

tion of the policy and it 
pursued the type of con-

tinued investigation re-
quired by Safeco Ins. Co. 

of America v. Parks 170 
Cal.App.4th 992 
(2009).  Graciano, supra 

at 419.   
 

First, the language of the 
demand letter made 

clear that although the 
plaintiff offered to settle 

her claims against Jose, 

she never bargained for 
a release of Saul’s liabil-

ity - the actual driv-
er.  Id. at 423.  The ap-

pellate court empha-
sized that CAIC com-

plied with its obligation 
to investigate claims 

against its insured by 
attempting to contact 

the driver, investigating 
the cancellation of the 

policy right away, and 
keeping the plaintiff in-

formed.  Id. at 424.   
Moreover, after CAIC 
found out that Jose’s 

policy did not cover 
plaintiff’s claim, it made 

an effort to determine 
whether Saul or Jose 

had policies potentially 
covering plaintiff’s claim 

and actually found an 

applicable policy and 
tried to settle Saul’s 

liability.  Id. at 427.  Any 
“mistake” of CAIC in 

withholding benefits for 
24 hours due to the 

delay in connecting the 
two claims was 

“contributed to by the 
very party claiming 

those policy benefits” 
and gave CAIC the 

“proper cause” suffi-
cient to defeat the 

plaintiff’s bad faith 
claim.  Id. at 427.   
 

Second, there was no 
substantial evidence 

that CAIC unreasonably 
failed to tender Saul’s 

policy limits in an at-
tempt to settle Saul’s  

 

liability.  Id. at 428.  

Even though the jury 
could have concluded 

that it was possible 
for CAIC to resolve 

the confusion sooner 
than it actually did, 

“perfection is not 
required.” Id. at 429.  

 
In sum, the appellate 

court ruled that 
CAIC tendered the 

driver’s full policy 
limits in a timely 

manner in an attempt 
to settle the plaintiff’s 
claim and therefore 

“acted in good faith 
as a matter of law.” 

Id. at 430.   

Primary Assumption of Risk Bars Kickboxer Student’s Claims against Athletic Club 

Honeycutt v. Meridian Sports Club, LLC 231 Cal.App.4th 251 (2014) 

In Honeycutt v. Meridian 

Sports Club, LLC, a pa-
tron sued a health club 

for negligence after suf-
fering an ACL injury in a 

kickboxing class.  Before 
the class, the plaintiff 

signed an agreement 
with an “express as-

sumption of the risk” 
clause, which advised of 

the risk of injury and 
disclaimed liability for 

injury.  The trial court 
granted summary judg-

ment in favor of the 
health club, concluding 
that the plaintiff signed a 

valid liability waiver, the 
health club was not 

grossly negligent, and 
the doctrine of primary 

assumption of risk pre-

cluded relief. 

 
The Second District 

Court of Appeal af-
firmed, holding that 

the primary assump-
tion of risk precluded 

a claim of negligence 
against the health 

club.  The doctrine of 
primary assumption 

of risk applied in 
these circumstances, 

where the plaintiff 
participated in a kick-

boxing class that pre-
sented an inherent 
risk of various inju-

ries, she could have 
suffered the same 

injury even if the in-
structor had not as-

sisted her by grabbing 

her leg in the manner 

that resulted in her inju-
ry, and the instructor 

did nothing to make the 
inherent risks of kick-

boxing more likely to 
unfold. 

 
The appellate court also 

held that the kickboxing 
instructor was not 

grossly negligent, rea-
soning that the instruc-

tor was merely trying to 
help the plaintiff do a 

certain type of kick cor-
rectly.  Although an op-
posing expert submitted 

a declaration to the ef-
fect that instructors 

should not physically 
touch the students, the 

court found that the 

declaration reflect-

ed only a disagree-
ment over whether 

the plaintiff re-
ceived proper in-

struction.  Such a 
dispute does not 

amount to “scant 
care or an extreme 

departure from the 
ordinary standard 

of conduct” as re-
quired to establish 

gross negli-
gence.  Id. at 257.   



WALSH MCKEAN FURCOLO LLP 

During this holiday season, the 

firm of Walsh McKean Furcolo 

adopted a family of four.   
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IMPORTANT NOTICE 

 
This publication is provided only as a general discussion of legal principles and ideas.  Every situation is unique and must be reviewed by a 

licensed attorney to determine the appropriate application of the law to any particular scenario.  Discussion of cases is informational and 

not a guarantee of future results.  If you have a legal question, consult with an attorney.  The reader of this publication will not rely upon 

anything herein as legal advice and will not substitute anything contained herein for obtaining legal advice from an attorney.  No attorney-

client relationship is formed by the publication or reading of this document.  Walsh McKean Furcolo LLP assumes no liability for typograph-

ical or other errors contained herein or for the changes in the law affecting anything discussed herein.  

 
For further information, please contact Thomas Kelleher at Walsh McKean Furcolo LLP, 550 West C Street, Suite 950, San Diego, Califor-

nia 92101; 619.232.8486; tkelleher@wmfllp.com. 

Sanctions against Litigant Affirmed for Belated Withdrawal of Unnecessary Motion to 

Quash 

Evilsizor v. Sweeney 230 Cal.App.4th 1304 (2014) 

The facts in Evilsizor v. 

Sweeney involved di-
vorce proceedings be-

tween a husband and a 
wife.  The husband sub-

poenaed records of the 
wife’s bank and credit 

card accounts, but the 
wife’s father, who had 

an interest in the ac-
counts, filed a motion to 

quash.  After receiving 
the motion, the hus-

band’s attorney told the 
father’s attorney he in-

tended to amend the 
subpoena to exclude 
from the subpoena’s 

scope the father’s finan-
cial information.  The 

amended subpoena was 
issued to the bank and 

served on the father’s 

attorney, after which 

the opposing attorneys 
exchanged letters on 

the subject without res-
olution. 

 
The husband was forced 

to respond to the mo-
tion to quash, and 

sought $4,450 in attor-
neys’ fees for the cost 

of responding.  The law 
office representing the 

father told the court 
that the father with-

drew his motion, but 
the husband’s attorney 
requested the scheduled 

hearing go foward.  The 
hearing went forward, 

focusing on the issue of 
entitlement to attor-

neys’ fees.  The trial 

court ordered the fa-

ther to pay the hus-
band $2,225 in attor-

neys’ fees, but did not 
set forth any statutory 

grounds for the award. 
 

The First District 
Court of Appeal af-

firmed in pertinent 
part based upon the 

father’s failure to with-
draw his motion to 

quash.  The father ar-
gued that the award 

was impermissible un-
der Code of Civil Proce-
dure section 1987.2(a), 

which gives the court 
discretion to “award 

the amount of the rea-
sonable expenses in-

curred in … opposing 

the motion [to 

quash], including rea-
sonable attorney’s 

fees, if the court finds 
the motion was made 

… in bad faith or 
without substantial 

justifica-
tion…” However, the 

appellate court con-
cluded that the act of 

pursuing a pending 
motion to quash, af-

ter its unjustified na-
ture becomes appar-

ent, can be consid-
ered “making” a mo-
tion pursuant to that 

section.  Id. at 1310.   

Walsh McKean Furcolo LLP Adopts a Family During the Holiday Season 

In the spirit of giving back, Walsh 

McKean Furcolo decided once again 
to adopt a family through SAY San 

Diego’s 2014 Adopt-A-Family Pro-
gram. The firm was happy to come 

together and provide requested 
items to the family in need, which 

consisted of two young children, 
their father, and their mother. In 

order to make the gifts ready to 

put under the family’s tree, the 
employees got together for a hol-

iday gift-wrapping luncheon on 
Wednesday, December 10, and 

the gifts were delivered to SAY 
San Diego’s headquarters that 

evening.  
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