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Walsh McKean Furcolo is Relocating! 

Walsh McKean Furcolo is very pleased to announce that our office will be relo-

cating on October 3, 2014. Our new space is located in the Corporate Cen-

ter at 550 West C Street, San Diego, CA 92101.  Though we will remain in the 

Downtown San Diego area, we will now be located on the west side of Broad-

way, trading in our cityscape view for one of the beautiful San Diego Harbor. 

We are all very excited to be in our new office and look forward to continuing 

to deliver top-notch client service from our new space. We wish to extend our 

thanks for your continued support throughout the years and welcome you to 

visit us and tour our new office. 
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of 2004. The trial court 

denied the Plaintiffs’ 

motion for class certifi-

cation, finding a lack of 

commonality. On ap-

peal, the California 

Court of Appeal for the 

Second District found 

the trial court made 

erroneous legal as-

sumptions requiring 

that the denial of class 

certification be re-

versed and the case was 

remanded. 

 

California Labor Code 

section 2802, subdivi-

sion (a), provides in 

pertinent part that "[a]n 

employer shall indemni-

fy his or her employee 

for all necessary ex-

penditures or losses 

incurred by the employ-

ee in direct conse-

quence of the discharge 

of his or her duties, or 

of his or her obedience 

to the directions of the 

employer[.]"  Cochran, 

supra at *3. The appel-

late court in Cochran 

held "that when em-

ployees must use their 

personal cell phones for 

work-related calls, La-

bor Code section 2802 

requires the employer 

to reimburse them  

regardless of whether 

the employees have 

cell phone plans with  

limited minutes or un-

limited minutes, the 

reimbursement owed 

is a reasonable per-

centage of their cell 

phone bills." Id. at *1.  

Without specifically 

detailing how such rea-

sonable percentage for 

reimbursement is to be 

determined, the court 

noted that "[b]ecause 

of the differences in 

cell phone plans and 

work-related scenarios, 

the calculation of reim-

bursement must be left 

to the trial court and 

parties in each particu-

lar case." Id. at *3. 

 

However, the appellate 

court did instruct in 

detail what should not 

be considered in reim-

bursing employees for 

required personal cell 

phone use. "It does not 

matter whether the 

phone bill is paid for by 

a third person, or at all. 

In other words, it is no 

concern to the employ-

er that the employee 

may pass on the ex-

In Cochran v. Schwan's 

Home Service, Inc., the 

issue concerned wheth-

er or not the employer  

of customer service 

managers in a purported 

class action was re-

quired to reimburse 

such managers for ex-

penses pertaining to the 

work-related use of 

their personal cell 

phones. The alleged 

causes of action were 

for violations of Califor-

nia Labor Code section 

2802 and the California 

Unfair Business Practic-

es Act, declaratory re-

lief, statutory penalties 

under California Labor 

Code section 2699, and 

the California Private 

Attorneys - General Act 

Employers Must Reimburse Employees who are Required to Use Their Personal Cell Phones 

for Work-Related Calls 

Cochran v. Schwan's Home Service, Inc. 228 Cal.App.4th 1137, 2014 WL 3965240 (Cal.App. 2 Dist.) 

Thomas Kelleher,  

Partner 

pense to a family 

member or friend, or 

to a carrier that has 

to then write off a 

loss. It is irrelevant 

whether the employ-

ee changed plans to 

accommodate work-

related cell phone 

usage. Also, the de-

tails of the employee's 

cell phone plan do not 

factor into the liability 

analysis. Not only 

does our interpreta-

tion prevent employ-

ers from passing on 

operating expenses, it 

also prevents them 

from digging into the 

private lives of their 

employees to unearth 

how they handle their 

finances vis-a-vis fami-

ly, friends and credi-

tors. To show liability 

under section 2802, 

an employee need 

only show that he or 

she was required to 

use a personal cell 

phone to make work-

related calls, and he 

or she was not reim-

bursed."  Id. at *4. 
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Commission Wages Earned in One Pay Period May Not be Used to Cure Compensation 

Shortfalls in Another Pay Period 

Peabody v. Time Warner Cable 59 Cal.4th 662 (2014) 

Page 3 

Admissibility of Unpaid Past Medical Expenses 

Ochoa v. Dorado 228 Cal.App.4th 120 (2014) 

The facts in Ochoa v. 

Dorado concerned a 

rear end collision re-

sulting in a personal 

injury lawsuit. At issue 

was the admissibility 

of unpaid past medical 

expenses. The Cali-

fornia Court of Ap-

peal for the Second 

District held that “an 

unpaid medical bill is 

not an accurate meas-

ure of the reasonable 

value of the services 

provided,” even if 

plaintiff is alleged to 

owe on a lien for such 

services. Ochoa, supra  

at 138. But the appel-

late court also held 

that a treating physi-

cian may opine about 

the reasonable value of 

such services if he or 

she either treated the 

plaintiff or became 

familiar with the ser-

vices independently of 

the litigation.  That 

assumes, of course, 

that the treating physi-

cian is qualified to offer 

an expert opinion on 

reasonable value in the 

first place. Id. at 140. 

In Peabody v. Time 

Warner Cable, the facts 

involved a plaintiff who 

worked as an account 

executive for Time 

W a r n e r  s e l l i n g 

advertising on the 

c o m p a n y ' s  c a b l e 

television channels. 

Plaintiff was paid every 

other week her hourly 

wages and was then paid 

her commission wages 

about every other pay 

period under an 

account execut ive 

compensation plan.  

The California Supreme 

Court recognized that 

California Labor Code 

section 204 establishes 

s e m im o n t h l y  p a y 

periods for certain 

wages, but the Court 

noted that "there is no 

obligation to pay 

unearned commission 

wages in any pay 

period. Commissions 

are owed only when 

they have been earned, 

even if it is on a 

monthly, quarterly, or 

less frequent basis." 

Peabody, supra, at 667. 

Nevertheless ,  the 

Court concluded that 

an "employer may not 

attribute commission 

wages paid in one pay 

period to other pay 

periods in order to 

satisfy California's 

c o m p e n s a t i o n 

requirements," i.e., to 

cure compensation  

shortfalls in another 

pay period. Id. at 668. 



WALSH MCKEAN FURCOLO LLP 

During this holiday season, the 

firm of Walsh McKean Furcolo 

adopted a family of four.   
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California Supreme Court Addresses Coverage for Disparagement Under a Commercial General 

Liability Policy Hartford Casualty Insurance Company v. Swift Distribution, Inc. 59 Cal.4th 277 (2014) 

Ashley Christensen, 

Associate 

Requesting Arbitration Does Not Relieve an Insurer of Its Duty to Investigate and Adjust In-

sured’s Loss 
Maslo v. Ameriprise Auto & Home Ins. 227 Cal.App.4th 626 (2014) 

On June 27, 2014, the Cali-

fornia Court of Appeal for 

the Second District re-

versed a trial court’s dis-

missal of an insured’s bad 

faith case.  The court on 

appeal held that the insured 

had stated a cause of action 

for bad faith where he as-

serted that the insurer 

failed to investigate or eval-

uate his claim.  In so doing, 

the court rejected the in-

surer’s contention that its 

right to resolve the matter 

through arbitration re-

lieved it of any duty to in-

vestigate and process the 

claim. 

 

In Maslo v. Ameriprise Auto 

& Home Insurance, the in-

sured, Ted Maslo, was in-

jured in an accident involv-

ing an uninsured motorist 

in September 2008.  Maslo 

reported the accident to 

his insurer, Ameriprise, on 

the day of the incident and 

provided a statement re-

garding the accident the 

following day. Ameriprise 

also received a copy of the 

police report, which con-

cluded that the uninsured 

motorist was the sole 

cause of the accident, 

along with copies of 

Maslo’s medical records 

and bills.  Approximately 

one year after the inci-

dent, Maslo demanded 

that Ameriprise pay the 

full $250,000 uninsured 

motorist limit on his poli-

cy.  Ameriprise did not 

respond.  Six months lat-

er, in January 2010, Maslo 

renewed his demand.  

Ameriprise requested an 

extension of time to re-

spond, which Maslo grant-

ed.  Ameriprise thereafter 

demanded that the matter 

be arbitrated. 

 

From February 2010 to 

November 2011, the par-

ties engaged in discovery 

in preparation for the 

arbitration.  According to 

M as l o ’ s  co m p l a i n t , 

Ameriprise did not de-

pose or interview his 

treating physicians or con-

duct a defense medical 

examination or defense 

r e c o r d s  r e v i e w .  

Ameriprise made no offer 

of settlement at any point.  

The parties stipulated that 

Maslo’s medical expenses 

were $64,120.91.  At arbi-

tration, Maslo was award-

ed $164,120.9 – the full 

amount of his medical 

expenses plus $100,000 in 

general damages. 

 

Maslo thereafter sued for 

bad faith, alleging that 

Ameriprise failed to 

properly investigate and 

handle his claim and failed 

to make a good faith at-

tempt to effectuate a 

prompt, fair and equitable 

settlement.  The insurer 

demurred to the com-

plaint, arguing that be-

cause Maslo’s damages did 

not “plainly” exceed 

Maslo’s $250,000 limit, 

Maslo could not establish 

each element of a bad 

faith claim.  Ameriprise 

argued that Maslo’s 

“overvaluation of his 

claim” caused the delay in 

the resolution of his claim.  

The trial court sustained 

Ameriprise’s demurrer to 

Maslo’s second amended 

complaint without leave 

to amend.  

  

In reversing the trial 

court’s order, the appel-

late court rejected four 

arguments set forth by 

Ameriprise.  First, relying 

on  a  Utah  ca se , 

Ameriprise argued that an 

insurer does not have the 

same duty to act in good 

faith in an uninsured mo-

torist claim that it does in 

other contexts.  The 

court dismissed that argu-

ment as contrary to Cali-

fornia law.  Next, 

Ameriprise argued that 

the “genuine dispute” doc-

trine insulated it from a 

bad faith claim.  The court 

again disagreed, noting 

that the “genuine dispute” 

doctrine does not relieve 

an insurer of its obligation 

to investigate, process and 

evaluate an insureds’ 

claim.  The court stated 

that “there can be no gen-

uine dispute in the ab-

sence of a thorough and 

fair investigation.”  Third, 

Ameriprise argued that its 

failure to investigate or 

process a claim did not 

constitute bad faith be-

cause it has a statutory 

right to arbitrate a dis-

pute over damages and 

there can be no bad 

faith unless the damages 

plainly exceed the poli-

cy limits.  The court 

disagreed, stating that 

an insurer can be liable 

for bad faith “(1) where 

it unreasonably de-

mands arbitration, or 

(2) where it commits 

other wrongful conduct, 

such as failing to investi-

gate a claim.”  Finally, 

Ameriprise argued that 

its failure to investigate 

or process the claim 

was not the cause of 

Maslo’s damages, and 

that arbitration was 

inevitable absent evi-

dence that Maslo would 

have settled for less 

than $250,000.  The 

court rejected that ar-

gument as well, noting 

that it was not Maslo’s 

d e m a n d ,  b u t 

Ameriprise’s refusal to 

investigate or evaluate 

the claim that made the 

arbitration inevitable.  

 

The decision in Maslo 

serves to underscore 

the importance of a 

prompt and thorough 

investigation of every 

claim, especially where 

liability is clear.  While 

an insurer may request 

arbitration to settle the 

amount of  an insured’s 

claim, a pending arbitra-

tion does not relieve an 

insurer of its duty to 

process its insured’s 

claim in good faith.  



continued on next page 

WALSH MCKEAN FURCOLO LLP 

During this holiday season, the 

firm of Walsh McKean Furcolo 

adopted a family of four.   
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Ninth Circuit Holds Assault and Battery Exclusion Applies to Insured 

Parties 
Interstate Fire & Cas. Co., Inc. v. Roman Catholic Church of Diocese of Phoenix  2014 

WL 3733544 (9th Cir. 2014 [Ariz.]) 

Laura Stewart, 

Associate 

California Supreme Court Addresses Coverage for Disparagement under a CGL Policy  

Hartford Casualty Insurance Company v. Swift Distribution, Inc. 59 Cal.4th 277 (2014) 

Hartford Casualty Insurance 

Company issued a commer-

cial general liability policy to 

Swift Distribution, doing 

business as Ultimate Sup-

port Systems, covering 

“personal and advertising 

injury” including claims aris-

ing from “[o]ral, written, or 

electronic publication of 

material that slanders or 

libels a person or organiza-

tion or disparages a per-

son’s or organization’s 

goods, products or ser-

vices.”  Ultimate, which sold 

the Ulti-Cart, a cart used by 

musicians to load and 

transport their equipment, 

was sued by Gary Michael 

Dahl, a competitor and 

manufacturer of the Multi-

Cart, for misleading adver-

tising and unfair competi-

tion.   Dahl claimed that 

the Ulti-Cart was a 

“knock-off” of the Multi-

Cart with a nearly indistin-

guishable mark and design, 

but made in China and 

sold in the United States 

for less than the Multi-

Cart.  When Ultimate 

tendered its defense to 

Hartford, Hartford denied 

coverage and sought a 

declaratory judgment that 

it had no duty to defend 

because the suit did not 

allege that Ultimate had 

disparaged Dahl or the 

Multi-Cart.   Ultimate 

pointed to its 2010 prod-

uct catalog, which said 

that “[u]ltimate support 

designs and builds innova-

tive, superior products,” 

that the company provides 

“unique support solutions 

that are crafted with un-

paralleled innovation and 

quality and accompanied 

by superior customer ser-

vice,” and that the Ulti-

Cart has “patent pending 

folding handles and lev-

ers.”  Ultimate argued that 

those phrases implied that 

the Multi-Cart was inferi-

or, and that the term 

“patent-pending” suggests 

“that Dahl does not have 

proprietary rights to its 

product.” 

     

The California Supreme 

Court held that Hartford 

had no duty to defend 

Ultimate.  The Court de-

termined that a claim of 

disparagement requires a 

claimant to show a false 

or misleading statement 

that, either expressly or 

by clear implication, (1) 

specifically refers to the 

plaintiff’s product or busi-

ness and (2) clearly dero-

gates that product of busi-

ness.  Here, Dahl alleged 

that Ultimate’s advertise-

ments promoted a prod-

uct that resembled and 

had a similar name to the 

Multi-Cart, but those ad-

vertisements never actual-

ly mentioned the Multi-

Cart.  The words 

“innovative,” “unique,” 

“ s u p e r i o r , ”  a n d 

“unparalleled” in Ulti-

mate’s catalog are most 

reasonably understood as 

generic assertions of the 

company’s excellence.  

S im i l a r l y ,  “p aten t -

pending” does not guar-

antee that a patent will 

be granted or that the 

product is of higher qual-

ity and is not specific 

enough to call into ques-

tion Dahl’s proprietary 

rights in his product.   

 

In reaching its decision, 

the California Supreme 

Court disapproved of the 

reasoning and result in 

Travelers Property Casualty 

Co. of America v. Charlotte 

Russe Holding, Inc., 207 

Cal.App.4th 969 (2012) 

[reported in the WMF 

Summer 2012 newslet-

ter], where the Court of 

Appeals for the Second 

District had held that a 

steep reduction in the 

price of a competitor’s 

product constituted dis-

paragement for purposes 

of personal injury cover-

age.   

The U.S. Court of Ap-

peal for the Ninth Cir-

cuit (interpreting Arizo-

na law) held that an 

assault and battery ex-

clusion in a policy ap-

plied to all insureds — 

not just the insured 

accused priest.   

 
The Phoenix Diocese  

was sued by adolescent 

males alleging sexual 

abu se  b y  ce r t a i n 

priests.   Following the 

settlement of four law-

suits, the Diocese  sought 

indemnification from its 

excess insurer, Interstate 

Fire & Casualty Company 

(IF&C), through a declar-

atory-judgment action.   

The policy defined the 

term “Assured” as in-

cluding an employee of 

the Diocese   working 

in any parishes, schools, 

and cemeteries directly 

connected to organiza-

tions of the Dio-

cese .  The policy con-

tained an exclusion as 

“to liability of any As-

Jim Derfler,  

Partner 
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Update: Previously Reported Case Ordered Depublished on June 11, 2014 

Dodd v. Cruz 167 Cal.Rptr.3d 601 (2014) 

sured for assault and bat-

tery committed by or at the 

direction of such Assured 

except liability for Personal 

Injury or Death resulting 

from any act alleged to be 

assault and battery for pur-

pose of preventing injury to 

persons or damage to prop-

erty.” 

 
The Diocese  maintained 

that the exclusion applied 

only to the accused of-

fending priest and not to 

the Diocese  for its deriv-

ative liability.  Conversely, 

IF&C contended that the 

exclusion applied to any 

assured.  The trial court 

held the exclusion applied 

only to “the assured who 

committed or directed 

the assault and battery.” 

 

The Ninth Circuit re-

versed, holding that the 

exclusion applies to any 

assured — in this case, 

both the priest who alleg-

edly committed the as-

sault, as well as an inno-

cent co-insured (Diocese  

employee) who may have 

derivative liability.  The 

court rejected the Dio-

cese ’s argument that the 

phrases “any Assured” 

and “such Assured” 

should be presumed to 

have different meanings, 

and that IF&C should 

have used language clear-

ly communicating a limi-

tation of coverage. 

Walsh McKean Furcolo LLP reported in the firm’s Winter 2014 newsletter on the California Court of Appeals opinion in Dodd v. 

Cruz, supra which stood for the proposition that a third party company’s purchase price paid for a lien was discoverable. The case 

has since been ordered depublished.  
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