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Since the Supreme 

Court’s decision in How-

ell v. Hamilton Meats 52 

Cal.4th 541 (2011), a 

significant decision has 

been filed by the Court 

of Appeal in Corenbaum v. 

Lampkin 215 Cal.App.4th 

1308 (2013) further lim-

iting the relevance and 

admissibility of charged 

medical billings where a 

medical service provider 

has accepted less than a 

billed amount as full pay-

ment. In Howell, the Su-

preme Court ruled that 

personal injury plaintiffs 

were limited to recovery 

of the amount of past 

medical bills that were 

actually paid or owing. 

The decision also indi-

rectly indicated that the 

charged or billed amount 

of medical bills was irrele-

vant and inadmissible for 

purposes of proving eco-

nomic damages. Howell 

left open the questions of 

whether the charged 

amounts were relevant to 

establish the cost of fu-

ture medical care, none-

conomic damages, or for 

any other purpose.  

 
In Corenbaum, the Second 

Appellate District, Divi-

sion Three, answered 

these questions in the 

negative. The Court was 

asked to determine the 

admissibility of the full 

amount of an injured 

plaintiff's medical billings 

not only with respect to 

damages for past medical 

expenses, but also with 

respect to future medical 

expenses and noneco-

nomic damages. The 

Court closely followed 

the Howell reasoning and 

held that: (1) evidence of 

the full amount billed for 

a plaintiff's medical care 

is not relevant to the 

determination of a plain-

tiff's damages for past 

medical expenses, and 

therefore is inadmissible 

for that purpose if the 

plaintiff's medical provid-

ers, by prior agreement, 

had contracted to accept 

a lesser amount as full 

payment for the services 

provided; (2) the full 

amount billed for past 

medical services is not 

relevant to the amount 

of future medical ex-

penses and is inadmissi-

ble for that purpose; (3) 

the full amount billed for 

those past medical ser-

vices can provide no 

reasonable basis for an 

expert opinion on the 

value of future medical 

services; and (4) evi-

dence of the full amount 

billed is not admissible 

for the purpose of prov-

ing noneconomic or 

“pain and suffering” 

damages.   

Evidence of Full Amount Billed for Past Medical Services Not Admissible 

to Prove Future Medical Expenses or Noneconomic Damages 

Corenbaum v. Lampkin 215 Cal.App.4th 1308 (2013) 
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Motor Vehicle Exclusion Applies to Exclude Coverage in Wrongful Death Action 

Farmers Insurance v. Superior Court (Bautista) 220 Cal.App.4th 1199 (2013)   

Late last year, a California 

appellate court ordered a 
trial court to set aside its 

denial of Farmer Insurance 
Exchange’s motion for sum-

mary adjudication and issue 
a new ruling granting the 

motion for summary adjudi-
cation that there was no 

coverage.  The tragic facts 
concerned the wrongful 

death of a toddler who was 

accidentally run over by her 

grandfather’s truck as he entered 
the driveway to his home.  The 

appellate court found that there 
was no coverage under Cover-

age E of the homeowners insur-
ance policy due to a motor vehi-

cle exclusion. The Court of Ap-
peal determined that despite the 

“negligence [of the grandmother 
who was home at the time, her 

negligence] was sufficiently relat-

ed to [the grandfather’s] use of 

the vehicle and ‘part of a course 
of uninterrupted conduct’ that it 

fell within the motor vehicle 
exclusion.  [Citation omit-

ted].  Farmers had no liability 
under the homeowner’s insur-

ance policy as a matter of law 

…” Id. at 1214.   

to MedFi its account receivable 

and lien against plaintiff for pay-
ment of its charges. MedFi al-

leged it was in “the business of 
purchasing accounts receivable 

from businesses, including health 

care providers, ‘at a discount.’” 

 
The defense subpoenaed busi-

ness records from MedFi, includ-
ing the contract between MedFi 

and the health care provider, the 
redacted “Creditor’s Assignment 

of Claim,” and “MedFi’s Open 
Lien Detail” concerning plaintiff’s 

treatment.  MedFi refused to 
produce records on the grounds 

that the documents were confi-
dential, proprietary, and irrele-

vant. MedFi filed a motion to 
quash the subpoena, which the 

trial court granted. 

 
The Court of Appeal reversed 
the trial court’s order granting 

the motion to quash.  As part of 
its decision, the appellate court 

analyzed the California Supreme 
Court’s holding in Howell v. Ham-

ilton Meats 52 Cal.4th 541 (2011) 
(see Walsh McKean Furcolo LLP 

Fall 2011 Newsletter), which 

held that “when a medical care 

provider has, by agreement 
with the plaintiff's private health 

insurer, accepted as full pay-
ment for the plaintiff's care an 

amount less than the provider's 
full bill, evidence of that amount 

is relevant to prove the plain-
tiff's damages for past medical 
expenses and, assuming it satis-

fies other rules of evidence, is 
admissible at trial.”  Howell, su-

pra at 567.  In reversing the trial 
court’s order, the Dodd appel-

late court held that the amount 
MedFi paid for the account re-

ceivable and lien was reasonably 
calculated to lead to the discov-

ery of admissible evidence relat-
ing to the reasonable value of 

the medical services provided 
to plaintiff, since it may support 

defendant’s position that the 
defense is not actually responsi-

ble for the full amount 
billed.  The appellate court re-
frained from ruling on the ad-

missibility at trial of the evi-

dence from MedFi.   

In Dodd v. Cruz 167 

Cal.Rptr.3d 601 (2014), a Cali-
fornia appellate court recently 

held that business records 
were discoverable from a third 

party company, MedFi, con-
cerning its purchase price of a 

health care provider’s lien for 
plaintiff’s medical treat-
ment.  The relevant facts were 

that plaintiff sued for injuries 
he allegedly sustained in a mo-

tor vehicle accident. Plaintiff 
saw a health care provider 

who performed surgery on his 
shoulder on a “lien basis.” This 

health care provider then sold 

Third Party Company’s Purchase Price Paid for Lien is Discoverable 

Dodd v. Cruz 167 Cal.Rptr.3d 601 (2014) 
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One-Year Statute of Limitations Applies in Malicious Prosecution Action against Attorney 

Yee v. Cheung 220 Cal.App.4th 184 (2013) 

In a case concerning a 

malicious prosecution 

action brought against an 

attorney, a California ap-

pellate court analyzed 

whether the one-year 

statute of limitations un-

der Code of Civil Procedure 

section 340.6, subdivision 

(a), applies, or whether the 

typical malicious prosecu-

tion two-year statute of lim-

itations under Code of Civil 

Procedure section 335.1 ap-

plies.  The Court of Appeal 

affirmed the trial court rul-

ing and held that the one-year 

statute of limitations applies 

to a malicious prosecution 

claim against an attorney 

when the “gravamen” of such 

claim arises from the attor-

ney’s performance of profes-

sional services.  Id. at 194-197. 

Stephen Kerins,  

Associate 

with hot cooking oil from a 

deep fryer as the driver of 

the truck swerved to avoid 

a collision. Reversing the 

trial court in the coverage 

dispute, the Court of Appeal 

determined that the food 

truck was “mobile equip-

ment” for purposes of Trav-

elers’ CGL policy so as to 

fall within an exception to 

the Travelers’ policy’s 

“auto” exclusion. The appel-

late court referenced the 

factual record and cited to 

California and out-of-state 

authority to conclude that 

the truck’s primary purpose 

was to serve as a “mobile 

kitchen.” On that basis, it 

reasoned that the food 

truck was “maintained pri-

marily for purposes other 

than the transportation of 

persons or cargo,” and thus 

qualified as “mobile equip-

ment” under one prong of 

the CGL policy’s definition 

of that term. 

 
After determining that the 

Travelers’ policy’s “auto” 

exclusion would not apply 

Food Truck Deemed “Mobile Equipment” under CGL Policy 

American States v. Travelers 223 Cal.App.4th 495 (2014) 

In its recent American States 

decision, a California Court 

of Appeal addressed a dis-

pute between a business 

auto liability insurer 

(American States) and a 

commercial general liability 

insurer (Travelers) over 

the classification of a food 

truck as “mobile equip-

ment” for purposes of burn

-related injuries sustained 

by one of the truck’s oper-

ators. In an underlying ac-

tion, the operator had al-

leged that she was splashed 

to bar coverage with respect 

to the injured operator’s un-

derlying action, the Court of 

Appeal went on to conclude 

that the American States poli-

cy’s “completed operations” 

exclusion precluded coverage. 

The court reasoned that the 

underlying plaintiff had 

“claimed bodily injury arising 

out of [the insured’s] work—

leasing the food truck to Mr. 

Gomez—which work includ-

ed equipment (the deep fryer 

basket) furnished in connec-

tion with [the insured’s] 

work, and which work was, 

under the policy, ‘deemed 

completed’ when the work 

was put to its intended use—

i.e., when the Gomezes leased 

and operated the food truck 

equipped with the deep fryer 

and basket.” On that basis, 

the appellate court deter-

mined that the trial court had 

erred in ruling that American 

States, rather than Travelers, 

had a duty to defend and in-

demnify the insured in the 

underlying action. 
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During this holiday season, the 

firm of Walsh McKean Furcolo 

adopted a family of four.   
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California’s Second District 

Court of Appeal recently decid-
ed that an insurer that initially 

agrees to defend the insured 
under a reservation of rights 

triggering independent (“Cumis”) 
counsel under California Civil 

Code Section 2860, but then lat-
er withdraws the reservation, 

may stop paying the insured’s 
Cumis counsel and appoint coun-

sel of its own choosing.    

 
In Swanson v. State Farm 219 
Cal.App.4th 1153 (2013) , the 

insured sued her neighbors for 
property damage and personal 

injury caused by the failure of 

withdrew its Cumis-triggering res-

ervation of rights, it no longer 
had an obligation to allow the 

insured to control the litigation 
or an obligation to pay the attor-

ney’s fees of the insured’s Cumis 
counsel.  The Swanson Court dis-

tinguished another case, Behnke v. 
State Farm General Insurance Co. 

196 Cal.App.4th 1443 (2011), in 
which State Farm had agreed to a 

continued defense by the in-
sured’s chosen counsel after with-

drawing its reservation and ended 
up being held responsible for 

Cumis counsel’s full hourly rate as 
opposed to the panel counsel 
rate.  The Court said this case 

differed from Behnke because, in 
this case, State Farm refused to 

continue paying Cumis counsel 
after withdrawing the disqualifying 

coverage defenses.  The Swanson 
Court also said it did not matter 

that State Farm’s original reserva-
tion letter did not specifically re-

serve the right to later withdraw 
its reservation and take control of 

the defense.  Because an insurer’s 
Cumis obligations are based on an 

attorney’s ethical duties, not on 
insurance law, failure to reserve 

them does not mean they are 

waived.   
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the neighbors’ retaining wall af-

ter a substantial rainfall.  The 
neighbors cross-complained 

against the insured for premises 
liability and negligence.  The in-

sured tendered her defense and 
indemnity against the cross-

complaint to her homeowners’ 
insurer, State Farm. State Farm 

agreed to defend the insured 
under a reservation of rights to 

dispute coverage on various 
grounds that it acknowledged 

triggered the insured’s right to 
Cumis counsel.  About five 

months later, State Farm amend-
ed its reservation and withdrew 
certain policy defenses, thereby 

eliminating the Cumis-triggering 
conflict, and appointed panel 

counsel to take over the in-
sured’s defense.  When State 

Farm refused to reimburse the 
insured for the post-withdrawal 

Cumis counsel fees, the insured 
sued for breach of the insurance 

contract and bad faith. 

 
The Court of Appeal held that 

an insurer only has a duty to 
provide Cumis counsel to its in-
sured while the insurer main-

tains a Cumis-triggering reserva-
tion of rights.  When State Farm 

An Insurer’s Obligation to Pay the Insured’s Independent (“Cumis”) Counsel Ends when it 

Withdraws its Reservation of Rights 

Swanson v. State Farm 219 Cal.App.4th 1153 (2013) 
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