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Clarendon insured a 

general contractor, and 

sued Admiral and sever-

al other putative addi-

tional insurers for equi-

table contribution and 

equitable subrogation 

for reimbursement of 

defense fees and 

costs.  In its cause of 

action for equitable sub-

rogation, Clarendon 

alleged the putative ad-

Admiral Insurance Company v. Clarendon Insurance Company  

San Francisco Superior Court - Favorable Result  

ditional insurers were alto-

gether responsible for the 

defense, since the subcon-

tractors were contractually 

required to obtain primary 

insurance which rendered 

the general contractor’s in-

surance excess and non-

contributory. 

Plaintiff’s complaint in the 

underlying action alleged sev-

eral claims regarding con-

struction defects related to 

the subcontractor’s 

work.  The complaint also 

alleged causes of action for 

breach of fiduciary duty and 

violation of the covenants, 

conditions and restrictions 

(CC&Rs) only against the 

owner and general contrac-

tor.   

Walsh McKean Furcolo at-

torney Jim Derfler for Admi-

ral filed a motion for sum-

mary adjudication on the 

subrogation claim.  Admiral 

argued that claims for viola-

tion of the CC&Rs and a 

breach of fiduciary duty did 

not arise out of the work of 

the subcontractor insured 

by Admiral, and were be-

yond the scope of any avail-

able additional insured cov-

erage.  Therefore, it would 

be inequitable for Claren-

don to shift the entire cost 

of the general contractor’s 

defense to the putative ad-

ditional insurers. 

The court granted the mo-

tion, reasoning that viola-

tion of the CC&Rs and a 

breach of fiduciary duty are 

outside the scope of any 

coverage available under the 

Admiral policy. 

Recent Success Within Our Firm 

Jim Derfler,  

Associate 

SUCCESSFUL OUTCOMES WITHIN OUR FIRM 
 
Walsh McKean Furcolo LLP fully recognizes that successes, as with every good outcome, are the 

result of close teamwork with the claims representatives and clients who work with us every 

step of the way. We thank them for the confidence they have in us and we look forward to the 

opportunity to be of service in the future.  
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Dealing with Potential Jury Contamination: Steiner v. Superior Court (Volkswagen 

Group of America) 220 Cal.App.4th 1479 (2013) 

continued on next page 

Last year, we reported 

on Yan Fang Du v. Allstate 

Insurance Company 681 

F.3d 1118 (9th Cir. 2012), 

a highly publicized bad 

faith case in which the 

Ninth Circuit Court of 

Appeals said that, under 

California law, an insurer 

can be liable for bad faith 

refusal to settle a third-

party claim against the 

insured even in the ab-

sence of a settlement 

demand from the claim-

ant.  After the Du opinion 

was issued, and amid 

several motions for re-

hearing and amicus briefs 

submitted by insurance 

companies, the Ninth 

Circuit issued an amend-

ed opinion, at 697 F.3d 

753, in which the Court 

said it need not resolve 

the issue concerning a 

duty to effectuate settle-

Thomas Kelleher,  

Partner 

Liability Insurer Has No Duty to Initiate Settlement Negotiations Before 

Third-Party Claimant Communicates “Interest” in Settling: Reid v. Mercury 

Insurance Company 220 Cal.App.4th 262 (2013) 
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ment in the absence of a 

demand. The Court did 

not repudiate its prior 

analysis, but rather with-

drew it as unnecessary 

dicta.  

 

The issue of an insurer’s 

duty to settle was revisit-

ed in October of this year 

in Reid v. Mercury Insurance 

Company 220 Cal.App.4th 

262 (2013), where Cali-

fornia’s Second District 

Court of Appeal rejected 

the suggestion in the first 

Du opinion that bad faith 

liability can be based solely 

on an insurer’s failure to 

initiate settlement negoti-

  
Many, if not most, trial 

judges are concerned 

about the potential imper-

missible influence that the 

internet can have on ju-

rors during trial.  Jurors 

are routinely instructed by 

judges not to talk to any-

one, or review any infor-

mation of any kind 

through any medium, out-

side of the court room 

when trial is not in ses-

sion in order to prevent 

jurors’ decision-making 

from being contaminat-

ed.  Jurors are supposed 

to consider only that in-

formation which the judge 

actually allows to come 

into evidence at trial.   

 
In the above personal 

injury matter, the facts 

concerned lung cancer 

that was allegedly con-

tracted from exposure to 

friction automobile parts 

manufactured by defend-

ants Volkswagen and 

Ford.  The website for 

plaintiffs’ attorney adver-

tised her success in two 

cases against Ford raising 

issues similar to those she 

was about to try.  The 

trial judge admonished the 

jury not to "Google" the 

attorneys or to read any 

articles about the case or 

anyone involved in 

it.  However, being con-

cerned that a juror might 

ignore the admonitions, 

the trial judge ordered the 

attorney to remove for 

the duration of trial two 

pages from her website 

discussing similar cases 

against Ford.  In reversing 

the trial court’s removal 

order, the appellate court 

ruled this was an unlawful 

prior restraint on the at-

torney's free speech rights 

under the First Amend-

ment.  Whether ana-

lyzed under the strict 

scrutiny standard or the 

lesser standard for com-

mercial speech, the ap-

pellate court held that 

that order was more 

extensive than necessary 

to advance the compet-

ing public interest in 

assuring a fair trial.  The 

Court of Appeal con-

cluded that the juror 

admonitions and instruc-

tions, such as those giv-

en, were presumptively 

adequate means of ad-

dressing the threat of 

jury contamination in 

this case.   

 

Laura Stewart,  

Associate 

ations.  In Reid, a Mer-

cury Insurance Compa-

ny policyholder failed 

to stop at a red light 

and collided with a car 

driven by the plaintiff, 

causing the plaintiff life-

threatening injuries 

which resulted in an 

extended stay in inten-

sive care.  Mercury 

soon recognized that 

the insured’s liability for 

the plaintiff’s injuries 

was likely to exceed 

the policy’s $100,000 

per person limit, but 

did not communicate 
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Jim Derfler,  

Associate 

Insured Not Entitled to Independent Counsel Once Conflict-Raising Reser-

vation of Rights Withdrawn: Swanson v. State Farm General Insurance Company 219 

Cal.App.4th 1153 (2013) 

State Farm initially agreed 

to defend the insured 

through a reservation of 

rights, which triggered 

the insured’s right to in-

dependent counsel pur-

suant to California Civil 

Code Section 2860.   

State Farm subsequently 

agreed to reimburse the 

insured’s selected coun-

sel at the rate State 

Farm paid its panel coun-

sel in that venue. 

 
Several months later, 

State Farm withdrew the 

conflict-triggering reser-

vation, and notified the 

insured’s independent 

counsel he would no 

longer be paid by State 

Farm.  In addition, the 

insured was notified that 

State Farm would be 

assigning its own coun-

sel.  The independent 

counsel, however, kept 

submitting his invoices 

to State Farm, which 

were not paid.  A de-

fense verdict was ren-

dered in favor of the 

insured. Following the 

judgment, the insured 

sued State Farm for 

breach of contract and 

breach of the implied 

covenant.  The trial 

court dismissed the ac-

tion on State Farm’s sum-

mary-judgment mo-

tion.  The insured appealed. 

 
The appellate court af-

firmed trial court’s judg-

ment. The appellate court 

reasoned that when State 

Farm withdrew its conflict-

triggering reservation of 

rights, State Farm no longer 

had an obligation to allow 

the insured to control the 

litigation or an obligation to 

pay the attorneys' fees of 

the insured’s independent 

counsel. 

its conclusion to the 

plaintiff.  The plaintiff’s 

medical records were 

not released until seven 

months later. Three 

months after receiving 

the medical records, 

Mercury made an offer 

for its policy limit to set-

tle the claim, which was 

rejected.  The plaintiff’s 

lawyer had demanded 

disclosure of Mercury’s 

policy limits, but did not 

make a settlement de-

mand.  A bench trial 

against the insured result-

ed in a $5.9 million judg-

ment in favor of the 

plaintiff.  The insured 

assigned its rights against 

Mercury to the plaintiff 

and the plaintiff sued 

Mercury for bad faith 

failure to settle for a rea-

sonable amount within a 

reasonable time.   

 

In upholding the trial 

court’s grant of Mercu-

ry’s motion for summary 

judgment, the Second 

District Court of Appeal 

held that in order to estab-

lish the existence of a duty 

on the part of a liability 

insurer to attempt to nego-

tiate a settlement, the 

plaintiff must show that she 

conveyed to the insurer an 

“interest” in discussing 

settlement or that settle-

ment may feasibly be nego-

tiated.  Neither the likeli-

hood of an excess judg-

ment against the insured 

nor plaintiff’s inquiry about 

the amount of the insured’s 

policy limits was, in the 

Court’s view, sufficient 

to trigger the insurer’s 

duty to initiate settle-

ment discussions.  

 

 



 

 

 

 

 

WALSH MCKEAN FURCOLO LLP Page 4 

IMPORTANT NOTICE 
This publication is provided only as a general discussion of legal principles and ideas.  Every situation is unique and must be reviewed by 

a licensed attorney to determine the appropriate application of the law to any particular scenario.  Discussion of cases is informational 
and not a guarantee of future results.  If you have a legal question, consult with an attorney.  The reader of this publication will not rely 
upon anything herein as legal advice and will not substitute anything contained herein for obtaining legal advice from an attorney.  No 

attorney-client relationship is formed by the publication or reading of this document.  Walsh McKean Furcolo LLP assumes no liability 

for typographical or other errors contained herein or for the changes in the law affecting anything discussed herein.  

 
For further information, please contact Thomas Kelleher at Walsh McKean Furcolo LLP, 625 Broadway, Suite 1402, San Diego, Califor-

nia 92101; 619.232.8486; tkelleher@wmfllp.com. 

Walsh McKean Furcolo LLP Adopts a Family During the Holiday Season 

The firm has once again adopt-

ed a family for the holiday sea-

son through SAY San Diego’s 

2013 Adopt-A-Family Pro-

gram. The family, which con-

sists of two adolescent chil-

dren, their father, and their 

paternal grandmother, has 

fallen upon tough times, so the 

employees of Walsh McKean 

Furcolo came together to 

donate the items requested 

by the family. The firm also 

arranged a festive holiday gift

-wrapping luncheon on Mon-

day, December 9, to ensure 

that the presents were time-

ly delivered wrapped and 

ready to be enjoyed by the 

family.  
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