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Recent Developments In The Law 

California Supreme Court Clarifies Work Product Protection: Coito v. 

Superior Court 54 Cal.4th 480 (2012) 

The California Supreme 

Court has ruled that wit-

ness interviews conducted 

by attorneys or their inves-

tigators are entitled to ab-

solute work product pro-

tection if disclosure would 

reveal the attorney’s im-

pressions, conclusions, 

opinions, legal research or 

theories.  If not, the attor-

ney’s effort and industry in 

obtaining the witness inter-

view is still entitled to quali-

fied work product protec-

tion; that is, unless denial 

of discovery will result in 

unfair prejudice or injus-

tice.  Finally, the identity of 

witnesses an attorney has 

chosen to interview might 

also be protected if disclo-

sure would reveal aspects 

of the attorney’s case eval-

uation. 

termine whether the abso-

lute protection applies to 

some or all of the material. 

Even if absolute protection 

does not apply, an attor-

ney’s industry and effort in 

obtaining a witness state-

ment may still be entitled 

to qualified work product 

protection, thereby requir-

ing disclosure only in the 

event of extenuating cir-

cumstances such as witness 

unavailability. 

 
As to asserted protection 

from disclosure of a list of 

witnesses who were inter-

viewed, the Court distin-

guished Judicial Council of 

California Form Interroga-

tory 12.1 (requiring the 

identification of all known 

witnesses) from Form In-

terrogatory 12.3 (requiring 

identification of all witness-

es from whom statements 

were obtained).  While a 

list of all known witnesses 

is not work product, identi-

fication of the particular 

witnesses an attorney 

chooses to interview might 

be.  Here again, the Court 

put the burden on the re-

sisting party to make a pre-

liminary showing to justify 

non-disclosure.   

The high court’s ruling up-

holds witness interviews as 

attorney work product, to 

be analyzed in accordance 

with Code of Civil Procedure 

section 2018.030.  The sec-

tion provides absolute pro-

tection to any writing that 

reflects an attorney’s im-

pressions, conclusions, 

opinions, legal research or 

theories (Code of Civil Proce-

dure section 2018.030 (a)), 

as well as qualified protec-

tion for all other work 

product of the attorney, 

absent unfair prejudice or 

injustice to the party seek-

ing disclosure (Code of Civil 

Procedure section 2018.030 

(b)).   

 
Recognizing the importance 

of providing the privacy 

necessary to encourage a 

thorough investigation, in-

cluding into potentially unfa-

vorable aspects of a case, 

the Court held absolute 

work protection may apply 

to witness interviews as 

determined on a case-by-

case basis. The party assert-

ing the protection will be 

required to make a prelimi-

nary showing, and the trial 

court will then conduct an 

in camera inspection to de-
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No Duty for Insurer to Settle When Defense of Insured Refused: DeWitt v. Monterey  

Insurance Company 204 Cal.App.4th 233 (2012) 

In DeWitt v. Monterey Insur-

ance Company 204 

Cal.App.4th 233 (2012), 

California’s Fourth District 

Court of Appeal consid-

ered whether an insurer 

can be held liable for bad 

faith refusal to settle 

where the insurer refused 

to defend and the insured 

failed to establish the in-

surer’s duty to indemnify.   

The plaintiff in the under-

lying action was injured in 

an automobile accident 

after a party hosted by the 

on-site property manager 

at an apartment complex 

owned by the insured.  

The insurer accepted the 

defense of the insured and 

the insured’s management 

company, but refused to 

defend the on-site proper-

ty manager.  A default was 

entered against the on-site 

property manager in the 

amount of $4.6 million.  In 

his subsequent bad faith 

action against the insurer, 

the on-site property man-

ager requested that the 

trial court instruct the jury 

pursuant to CACI 2334  

concerning an insurer’s 

duty to accept reasonable 

settlement offers.  The 

trial court denied the re-

quest because there was 

no showing that  the 

insurer owed a duty to 

indemnify him.  

 
The appellate court held 

that the trial court’s 

refusal to instruct the 

jury pursuant to CACI 

2334 was proper.  CACI 

2334 provides that the 

instruction is “intended 

for use if the insurer 

assumed the duty to 

defend the insured, but 

failed to accept a rea-

sonable settlement of-

fer.”  This is consistent 

with California case law 

holding that an “insurer 

has a duty to accept a 

reasonable settlement 

offer only with respect 

to a covered claim,” 

since ordinarily, an in-

surer which defends the 

insured without a reser-

vation of rights waives 

its right to assert cover-

age defenses. In this 

case, the insurer never 

“effectively undertook” 

the defense of the on-

site property manager.  

The appellate court con-

cluded that the insurer’s 

attempt to set aside the 

default against the on-

site property manager 

and intervene in the 

case to protect its own 

interests did not consti-

tute an assumption of 

his defense and that the 

on-site property manag-

er failed to present evi-

dence that he was actu-

ally covered under the 

policy such that the in-

surer was required to 

indemnify him.  
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California SB 1528: Attempt Fails by Plaintiffs’ Bar to Change  

Howell v. Hamilton Meats & Provisions, Inc. 52 Cal.4th 541 (2011) 

The Consumer Attor-

neys of California had 

been sponsoring a bill, 

Senate Bill (“SB”) 1528, 

which sought to abro-

gate last year’s ruling in 

Howell v. Hamilton 

Meats & Provisions, Inc. 

52 Cal.4th 541 

(2011).   (See, WMF 

Fall 2011 and Spring 

2012 Newsletters.)  

We are pleased to re-

port that SB 1528 has 

been stopped for 

now.  Briefly, the Cali-

fornia Supreme Court 

held in that decision 

that “an injured plaintiff 

whose medical expens-

es are paid through 

private insurance may 

recover as economic 

damages no more than 

the amounts paid by 

the plaintiff or his or 

her insurer for the 

medical services re-

ceived or still owing 

at the time of tri-

al.”  Howell, supra, 52 

Cal.4th at 566.  
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injuries. The insurer unsuccess-

fully attempted to obtain medi-

cal documentation from Du 

and a statement from Kim. 

Eventually, counsel for Du 

demanded the per accident 

policy limit of $300,000 for all 

four plaintiffs, documenting 

Du’s medical costs at about 

$108,000.   The insurer offered 

the per person policy limit of 

$100,000 to settle Du’s claim 

only, but counsel for Du reject-

ed the offer as “too little too 

late”.  Du sued Kim and ob-

tained a verdict in excess of $4 

million.  Kim then assigned his 

bad faith claim to Du in ex-

change for a covenant not to 

execute.   

 
During the trial on Du’s bad 

faith claim against the insurer, 

the district court rejected Du’s 

proposed jury instruction 

which provided that the insur-

er could be liable for breach of 

the implied covenant of good 

faith and fair dealing if it “did 

not attempt in good faith to 

reach a prompt, fair, and equi-

table settlement” after Kim’s 

liability had become reasonably  

clear.  Instead, the district 

In Yan Fang Du v. Allstate Insur-

ance Company 681 F.3d 1118 

(9th Cir. 2012), the United 

States Court of Appeals for 

the Ninth Circuit considered 

whether an insurer can be 

liable for bad faith failure to 

settle in the absence of a set-

tlement demand from the 

third-party claimant.   

  
The underlying case involved 

an automobile accident in 

which a vehicle driven by the 

insured, Joon Hak Kim, collid-

ed with a second vehicle.  All 

of the people in the second 

vehicle, including Yan Fang Du 

and three others, sustained 

court instructed the jury that 

the insurer could only be liable 

for breach of the implied cove-

nant of good faith and fair deal-

ing if the insurer failed to accept 

a reasonable settlement demand, 

and that an insurer has no duty 

to initiate settlement discussions 

in the absence of a settlement 

demand from the third-party 

claimant.  Du appealed.   

 
The Ninth Circuit Court of 

Appeals held that the district 

court’s rejection of Du’s jury 

instruction was in error.  Ac-

knowledging that California case 

law has commonly required an 

insurer to accept a settlement 

offer within policy limits, the 

Court deliberately went a step 

further in holding that an insurer 

has an affirmative duty to effec-

tuate settlement where liability 

is reasonably clear even in the 

absence of a settlement demand.  

In reaching this decision, the 

Court explained that the cove-

nant of good faith and fair deal-

ing implied in every liability  
policy requires the insurer to 

settle within policy limits “when 

there is a substantial likelihood 

of recovery in excess of those 
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Insurer’s Duty to Settle: Yan Fang Du v. Allstate Insurance Company 681 F.3d 1118 (9th Cir. 2012) 

limits.”  Kransco v. Am. Empire 

Surplus Lines Ins. Co. 23 Cal.4th 

390 (2000).  In that circum-

stance, the insurer could choose 

not to settle and instead go to 

trial knowing that it would be 

liable only for the policy limits, 

while the insured would have to 

pay any excess judgment.  To 

ameliorate this conflict of inter-

ests, the implied covenant re-

quires the insurer to consider 

the interests of the insured 

equally with its own and evalu-

ate settlement offers within 

policy limits as though it alone 

carries the entire risk of loss.  

Merritt v. Reserve Ins. Co. 34 

Cal.App.3d 858 (1973); Johansen 

v. Cal. State Auto Ass’n Inter-Ins. 
Bureau 15 Cal.3d 9 (1975).  The 

Court concluded that this same 

conflict of interest underlying 

the duty to settle when there is 

a significant risk of an excess 

judgment and a reasonable op-

portunity to settle within those 

limits exists regardless of 

whether the injured party 

makes a settlement demand. 

 

Lynn Trang,  

Associate 

Scope of “Accident” Clarified: Fire Insurance Exchange v. Superior Court 181 Cal.App.4th 388 (2010) 

In Fire Insurance Exchange v. 

Superior Court 181 Cal.App.4th 

388 (2010), the insureds, the 

Bourguignons, lived next door 

to Louise Leach.  In 1984, Ms. 

Leach granted the Bourgui-

gnons a 5½-foot easement 

over her property.  Years later, 

the Bourguignons’ home was  

damaged in an earthquake and 

during the rebuilding process, 

Ms. Leach signed a “Lot Line 

Adjustment” application con-

cerning the easement and it 

was filed with the City.  How-

ever, unbeknownst to the 

Bourguignons, their engineer 

failed to include an executed 

grant deed with the applica-

tion.  Ms. Leach thereafter 

sold her home to the Parsons, 

who found that the Lot Line 

Adjustment was a cloud on 

their title.  The Bourguignons 

sued the Parsons for quiet title 

and adverse possession. The 

Parsons cross-complained.  

Among other things, the Par-

sons brought a claim for tres-
pass alleging that the Bourgui-

gnons’ new home encroached 

over the property line.  The 

Bourguinons tendered the 

Parsons’ cross-complaint to 

their homeowners’ carrier, Fire 

Insurance Exchange, who  
denied coverage.  Fire Insurance 

argued that “any losses to the 

Parsons resulted from the Bour-

guignons’ intentional act of 

building over the lot line and, 
thus, was not the result of an 

‘accident.’”  Id. at 392.  The 

Bourguignons countered that 

they did not know that they did 

not legally own the 5½ feet of 

disputed land due to their engi-

neer’s mistake.  However, the 

Fourth District Court of Appeal 

sided with the carrier and found 

“the reasons for [the insureds’] 

failure to obtain title is irrele-

vant to the determination 

whether the act in locating the 

building where they did can be 

characterized as an accident.  

There was no unexpected and 

unintended event between the 

intentional construction of the 

building and the encroachment.”  

Id. at 396. 
In other words, ignorance of 

the law does not transform 

otherwise purposeful conduct 

into something accidental.  See, 

e.g., Delgado v. Interinsurance 
Exch. of Auto. Club of So. Cal. 47 

Cal.4th 302 (2009);  “[A]n injury

-producing event is not an 

‘accident’ within the policy’s 

coverage language when all of 

the acts, the manner in which 

they were done, and the objec-

tive accomplished occurred as 

intended by the actor.”  Id. at 

311-312.  “[C]ourts have re-

fused to find an accident in cir-

cumstances where the insured 

committed an act based on a 

mistaken belief in the legal right 

to engage in that conduct.”  Fire 

Ins., supra, 181 Cal.App.4th at 

393.   
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Privette-Toland Doctrine Upheld for General Contractor: Brannan v. Lathrop Const. Associates, 

Inc. 206 Cal.App.4th 1170 (2012) 

 

The California Court of Ap-

peal for the First District has 

upheld a trial court ruling 

granting summary judgment in 

favor of defendant, a general 

contractor, under the Privette-

Toland doctrine.  Privette v. 

Superior Court 5 Cal. 4th 689 

(1993); Toland v. Sunland Hous-

ing Group, Inc. 18 Cal.4th 253 

(1998). 

The plaintiff, employee of a 

masonry subcontractor, sued 

for injuries sustained after 

slipping on another subcon-

tractor’s wet scaffold.  Plaintiff 

alleged the general contractor 

was negligent in sequencing 

and coordinating the con-

struction work, and for failing 

to call a “rain day.”   

 
In affirming summary judg-

ment for defendant, the appel-

late court cited the now well-

established doctrine that the 

hirer of an independent con-

tractor whose employee is 

covered by worker’s compen-

sation insurance, is generally 

not liable for injuries sus-

tained by the employee.  The 

policy underpinning this doc-

trine recognizes that the inde-

pendent contractor is typically 

in the best position to control 

and safeguard its own employ-

ees, the injury is compen-

sated through worker’s com-

pensation, and it would be 

unjust for the direct employ-

er to be insulated from suit 

by the workers compensa-

tion exclusive remedy, while 

imposing liability on the re-

mote hirer. 

 
An exception to this rule of 

non-liability can occur where 

the hirer expressly retains 

control over the work or 

jobsite conditions and is neg-

ligent in the exercise of that 

control in a way which affirm-

atively contributes to cause 

an injury.  In this case, the 

evidence indicated that, while 

the general contractor had 

ultimate control over coordi-

nation and site safety and 

could stop work for safety 

reasons, the subcontractor 

had primary responsibility for 

 
Dinah McKean,  

Partner 

its employee’s safety and had the 

authority to cease work if the 

site was unsafe. Therefore, the 

appellate court found the general 

contractor had not retained 

exclusive control, and had not 

exercised retained control in a 

way which affirmatively contrib-

uted to cause plaintiff’s injury.   

 
In coming to its decision, the 

Brannan court twice quoted from 

Millard v. Biosources, Inc. 156 

Cal.App.4th 1338 (2007), anoth-

er case decided under the Privette

-Toland doctrine where summary 

judgment in favor of Biosources 

(represented by Dinah McKean 

of Walsh McKean Furcolo LLP) 

was upheld in a similar case. 

 

James T. Derfler,              

Associate 

Stacking of Limits Allowed: State of California v. Continental Ins. Co. 55 Cal.4th 186 (2012) 

The Supreme Court of 

California recently ruled in 

a unanimous decision that 

the all-sums-with-stacking 

allocation rule, with respect 

to the duty to indemnify, is 

valid in California.  Specifi-

cally, the high court held 

that the policies obligate the 

insurers to pay all sums for 

property damage attributa-

ble to a pollution site, up to 

their policy limits, so long as 

some of the continuous 

property damage occurred 

while each policy was on 

the risk — regardless of 

whether the insured cannot 

prove precisely what prop-

erty damage occurred during 

any specific policy period.  

State v. Continental Ins. Co. 55 

Cal.4th 186, 195 (2012). 

  
Importantly, the insured is 

assigned no liability for those 

time periods when the insured 

is uninsured.  The California 

Supreme Court further invali-

dated an anti-stacking rule 

established in an appellate 

court case, FMC Corp. v. 

Plaisted & Companies 61 

Cal.App.4th 1132 (1998), 

agreeing with the appellate 

court’s characterization that 

the FMC decision was “flawed 

and unconvincing.” 

 
State v. Continental Ins. Co.,  55 

Cal.4th at 196.  Conversely, 

the high court concluded that 

there is nothing unfair in al-

lowing the stacking of limits in 

a continuous loss across two 
or more policy periods.  It 

was reasoned that since the 

insured has paid two or more 

premiums, the insured can 

recover up to the combined 

total of the policy limits 

(unless the policy contains a 

specific anti-stacking provi-

sion).  Id. at 197. 

 

 

http://web2.westlaw.com/find/default.wl?mt=7&db=3484&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028366875&serialnum=1998062222&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FF89732D&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=7&db=3484&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028366875&serialnum=1998062222&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FF89732D&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=7&db=3484&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028366875&serialnum=1998062222&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FF89732D&rs=WLW12.07
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IMPORTANT NOTICE 

 
This publication is provided only as a general discussion of legal principles and ideas.  Every situation is unique and must be reviewed 

by a licensed attorney to determine the appropriate application of the law to any particular scenario.  Discussion of cases is informa-

tional and not a guarantee of future results.  If you have a legal question, consult with an attorney.  The reader of this publication 

will not rely upon anything herein as legal advice and will not substitute anything contained herein for obtaining legal advice from an 

attorney.  No attorney-client relationship is formed by the publication or reading of this document.  Walsh McKean Furcolo LLP 

assumes no liability for typographical or other errors contained herein or for the changes in the law affecting anything discussed 

herein.  

 

For further information, please contact Thomas Kelleher at Walsh McKean Furcolo LLP, 625 Broadway, Suite 1402, San Diego,  

California 92101; 619.232.8486; tkelleher@wmfllp.com. 
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Implied Disparagement and the Duty to Defend: Travelers Property Casualty Company of  

America v. Charlotte Russe Holding, Inc. 207 Cal.App.4th 969 (2012) 

In the latest case to address 

this increasingly common and 

complex issue, the California 

Court of Appeal considered 

the trigger of potential cover-

age for “disparagement” un-

der a “personal injury” insur-

ing agreement within a com-

mercial general liability 

(“CGL”) policy in Travelers 

Property Casualty Company of 

America v. Charlotte Russe 

Holding, Inc. 207 Cal.App.4th 

969, 144 Cal.Rptr.3d 12 

(2012).  
 
In an underlying lawsuit, a 

clothing purveyor called Ver-

satile Entertainment, Inc. 

(“Versatile”) alleged that it 

had contracted with defend-

ant insureds tied to the cloth-

ing retailer Charlotte Russe 

for Charlotte Russe to be the 

exclusive sales outlet for Ver-

satile’s “high end” apparel 

under the “People’s Libera-

tion” brand. Versatile alleged 

that, in contravention of their  
agreement, Charlotte Russe 

had begun “the ‘fire sale’ of 

[Versatile’s] apparel at ‘close-

out’ prices,” which, Versatile 

alleged, “will…certainly result 

in significant and irreparable 

damage to and diminution of 

the People’s Liberation Brand 

and trademark.” Versatile 

brought suit against the Char-

lotte Russe parties for breach 

of contract, declaratory relief, 

fraudulent and negligent mis-

representation, and against 

other Charlotte Russe parties 

alleging intentional interfer-

ence with a contractual rela-

tionship between Versatile 

and Charlotte Russe. Travelers 

144 Cal.Rptr.3d at 15-16.  

 
Charlotte Russe’s CGL carri-

er, Travelers, denied coverage 

under its “personal injury” 

insuring agreement, which 

provided coverage for  
“‘[p]ersonal injury’ caused by 

an offense arising out of your 

business, excluding advertis-

ing,” which included coverage 

for injury arising out of 
 “[o]ral, written, or electronic 

publication of material that…

disparages a person’s or or-

ganization’s goods, products 

or services…”. Travelers, 144 

Cal.Rptr.3d at 16-17. Travelers’ 

“advertising injury” coverage 

included a breach of contract 

exclusion and therefore was 

not considered in the opinion. 

Charlotte Russe informed 

Travelers that Versatile’s claim 

was based on Charlotte 

Russe’s “‘public display of 

signs…announcing that Peo-

ple’s Liberation brand jeans 

were on sale,’ as well as on 

their ‘written mark-downs on 

individual People’s Liberation 

clothing items.’” Charlotte 

Russe also presented evidence 

from “an experienced apparel 

industry expert” that such 

markdowns, “promoted in such 
a manner, had the potential to 

have a disparaging effect on the 

People’s Liberation brand…” 

Id. at 16. 

 
The Court of Appeal reversed 

the trial court’s granting of 

summary judgment for Travel-

ers that there was no potential 

for coverage and rejected 

Travelers’ argument that a 

claim for trade libel, a constitu-

ent offense of disparagement, 

would have had to have been 

asserted in the underlying liti-
gation to trigger a potential for 

coverage for disparagement, 

building on earlier authority to 

the effect that a potentially 

covered claim for disparage-

ment under a CGL policy could 

be implied. Travelers, 144 

Cal.Rptr.3d at 20; see Atlantic 

Mut. Ins. Co. v. J. Lamb, Inc. 100 

Cal.App.4th 1017, 1035 (2002).  

Then, referencing Charlotte 

Russe’s expert’s testimony, the 

court reasoned that by publish-

ing prices for allegedly high-end 

goods which would imply that 

those goods were less than  

high-end, Versatile had “pled 

that the implication carried by 

the Charlotte Russe parties’ 

pricing was false.” That was 

enough, the court held, for a 

defense obligation to arise as, 

arguably, “a trade libel claim 

might survive under” Versatile’s 

theory. See Travelers 144 

Cal.Rptr.3d at 20-22. 

 
While the law in this area has 

been developing rapidly, the 

Travelers case presents a chal-

lenge for CGL carriers writing 

personal, advertising, or person-

al and advertising injury cover-

age in California. In view of the 

Travelers court’s reliance on 

expert testimony to assess the 

potential for an implied dispar-

agement claim arising from 

markdowns in store windows 

and on signage, insurers may 

have more difficulty extricating 

themselves from a duty to de-
fend arising from a potential 

claim of disparagement by impli-

cation. 
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