
California Court of Appeal Upholds Condition in a Professional Liability Policy that the Insured 

Not Have Knowledge of a Potential Claim Prior to Policy Inception  

 

The insured’s knowledge of potential claims is of particular importance to professional liability 

insurers; the insuring agreement in a claims-made professional liability policy typically 

conditions coverage on the insured’s lack of knowledge of a potential claim at policy inception.   

 

In Admiral Insurance Company v. Superior Court, 18 Cal.App.5th (2017), Walsh McKean 

Furcolo obtained an important ruling from California’s Fourth District Court of Appeal 

upholding such a condition in a professional liability policy.  Specifically, the insuring 

agreement provided that there was only coverage for a claim based on a “professional incident” 

if “prior to the inception date of the policy, no insured knew, nor could have reasonably foreseen, 

that the ‘professional incident’ might result in a claim.”  The insured, A Perfect Match (“APM”), 

matched infertile families with egg donors and surrogates.  In June of 2012, APM received 

written notices from an attorney saying that a couple for whom APM had provided professional 

matching services was going to sue APM.  The letters referenced Code of Civil Procedure 

section 364 and announced an intent to file an action against APM for “medical negligence and 

lack of informed consent.”  APM did not tell its insurer at the time about the notices because its 

broker said it could wait to see if a lawsuit was filed rather than report the notice and have its 

premiums go up.  APM also did not disclose the notices in response to a question about potential 

malpractice claims or suits on the application for insurance with Admiral in October of 2012.  In 

March of 2013, the couple sued APM.  Admiral denied coverage. In the resulting bad faith 

lawsuit by APM, Admiral moved for summary judgment on the grounds that (1) prior to the 

inception of the policy, the insured knew or reasonably could have foreseen that the services it 

provided to the couple might result in a claim, and that (2) APM had misrepresented or 

concealed material facts on the application for insurance.    

   

In denying Admiral’s motion, the trial court agreed with APM that the application was geared 

towards medical providers, so the question on the application and the condition in the insuring 

agreement regarding the insured’s lack of knowledge of a potential claim referred to the 

insured’s knowledge of potential medical malpractice claims.  Since APM was not a medical 

provider, the court found a question of fact as to whether APM was telling the truth when it 

answered “no” in response to the question about potential malpractice claims or suits on the 

application.   

 

The Court of Appeal assumed, for purposes of argument, that APM was truthful when it 

answered “no” on the application.  The court, however, determined the issue was largely a “red 

herring” because the policy explains there is no coverage for a claim arising from a “professional 

incident” if prior to policy inception, the insured knew or could have reasonably foreseen a claim 

might result.  The court found the letters sent by the lawyer were sufficient evidence of prior 

notice, and disagreed with APM’s argument that the prior notice language must be read in 

context with the application.   Although the court recognized the policy must be construed in the 

context of the instrument as a whole and the surrounding circumstances, the document and 

surrounding context must support a meaning to which the language is reasonably susceptible.   

APM failed to provide a reasonable meaning for the language other than the obvious.  In fact, if 

professional incident were interpreted to mean medical malpractice, APM, which admittedly was 



not a health care provider, would not have coverage for anything.  Such a result would be 

inconsistent with the reasonable expectations of all the parties. 

 

The court held the undisputed facts demonstrate that APM had notice the couple intended to file 

suit against it prior to policy inception.  Even if there was some confusion as to whether the 

couple properly labeled their claim as one for “medical negligence” or invoked the appropriate 

code section, the policy only requires the insured be able to foresee a claim “might” be made.  

The June 2012 letters provided indisputable notice to APM that its professional services might 

result in a claim.  Accordingly, there was no coverage under the Admiral policy. 

 


